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UNITED STATES DISTRICT COURT 
CENTRAL DISTRICT OF CALIFORNIA 
WESTERN DIVISION 



ICU MEDICAL, INC., 
a Delaware corporation, 
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ALARIS MEDICAL SYSTEMS, INC., 
a Delaware corporation, 

Defendant. 



ALARIS MEDICAL SYSTEMS, INC., 
a Delaware corporation, 



Counterclaim-plainti ff, 



v. 



ICU MEDICAL, INC., 
a Delaware corporation, 



Counterclaim-defendant. 
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DECLARATION OF DAVID D. 
HEADRICK IN SUPPORT OF AND IN 
OPPOSITION TO DEFENDANT ALARIS 
MEDICAL SYSTEMS, INC.'S MOTION 
TO COMPEL ICU'S RESPONSE TO 
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PRODUCTION^. 9, 10, 1 1, 23, 27, 38, 
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Time: . 10:00 a.m. 

Judge: Hon. Mariana R. Pfaelzer 

Discovery Cutoff Date: March 17, 2006 
Pretrial Conference Date: August 28, 2006 
Trial Date: October 3, 2006 



BEST AVAILABLE COPY 



I, David D. Headrick, hereby declare and state as follows; 

1 . I am a board member with the law firm of McAndrews, Held & Malloy and 
one of the attorneys for ALARIS Medical Systems, Inc. ("ALARIS") in the above 
captioned action, I am over twenty-one years of age, have personal knowledge of the 
matters set forth in this declaration, and submit this declaration in support of and in 
Opposition to Defendant ALARIS Medical Systems, Inc/s Motion to Compel ICU's 
Response to Requests for Production Nos. 9, 10, 11, 23, 27, 38, 39. 

2. Attached as Exhibit 1 true and correct copy of the October 4, 2004 Initial 
Case Scheduling Order. See also Exhibit 10 below. 

3. Attached as Exhibit 2 is a true and correct copy of a letter from David 
D. Headrick to S. Christian Piatt, dated September 1, 2005. 

4. Attached as Exhibit 3 is a true and correct copy of ICU Medical, Inc.'s 
Responses to Alaris Medical Systems, Inc.'s Requests for Production Nos. 1-46 

5. Attached as Exhibit 4 is a true and correct copy of a letter from S. Christian 
Piatt to Kurt L. Grossman dated August 6, 2001 . 

6. Attached as Exhibit 5 is a true and correct copy of Third Supplemental 
Response of Defendant ICU Medical, Inc. to Plaintiff Medex, Inc.'s First Set of 
Interrogatories (No. 5). 

7. Attached as Exhibit 6 is a true and correct copy of a letter from Steven J. 
Nataupsky to Kurt L. Grossman, dated July 8, 1 999. 

8. Attached as Exhibit 7 is a true and correct copy of a letter from S. Christian 
Piatt to David D. Headrick, dated July 6, 2005. 

9. Attached as Exhibit 8 is a true and correct copy of a letter from S. Christian 
Piatt to David D. Headrick, dated July 1 1 , 2005. 
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DEFENDANT ALARIS MEDICAL 
SYSTEMS. INC !S MOTION TO COMPEL 
ICUS RESPONSE TO ALARIS'S 
REQUESTS FOR PRODUCTION NOS 9. 10. 
11.23, 27.38, 39 



10. Attached as Exhibit 9 is a true and correct copy of the Stipulated Protective 

Order. 

1 1. Attached as Exhibit 10 is a true and correct copy of the Court's November 9, 
2005, modified Case Management Schedule. 

I declare that the foregoing is true and accurate to the best of my knowledge 
under penalty of perjury. 



Dated: March 7, 2006 

DAVID D. HEADRICK 
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Timothy J. Malloy, Pro Hac Vice 
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LTD. 

500 West Madison Street, 34th Floor 
Chicago, Illinois 60661 
Telephone: (312)775-8000 
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I, David D, Headrick, hereby declare and state as follows: 

1 . I am a board member with the law firm of McAndrews, Held & Malloy and 
one of the attorneys for ALAR1S Medical Systems, Inc. ("ALARIS") in the above 
captioned action. I am over twenty-one years of age, have personal knowledge of the 
matters set forth in this declaration, and submit this declaration in support of and in 
Opposition to Defendant ALARIS Medical Systems, Inc.'s Motion to Compel ICU's 
Response to Requests for Production Nos. 9, 10, 1 1, 23, 27, 38, 39. 

2. Attached as Exhibit 1 true and correct copy of the October 4, 2004 Initial 
Case Scheduling Order. See also Exhibit 10 below. 

3. Attached as Exhibit 2 is a true and correct copy of a letter from David 
D. Headrick to S. Christian Piatt, dated September 1, 2005. 

4. Attached as Exhibit 3 is a true and correct copy of ICU Medical, Inc.'s 
Responses to Alaris Medical Systems, Inc.'s Requests for Production Nos. 1-46 

5. Attached as Exhibit 4 is a true and correct copy of a letter from S. Christian 
Piatt to Kurt L. Grossman dated August 6, 200 1 . 

6. Attached as Exhibit 5 is a true and correct copy of Third Supplemental 
Response of Defendant ICU Medical, Inc. to Plaintiff Medex, Inc.'s First Set of 
Interrogatories (No. 5). 

7. Attached as Exhibit 6 is a true and correct copy of a letter from Steven J. 
Nataupsky to Kurt L. Grossman, dated July 8, 1 999. 

8. Attached as Exhibit 7 is a true and correct copy of a letter from S. Christian 
Piatt to David D. Headrick, dated July 6, 2005. 

9. Attached as Exhibit 8 is a true and correct copy of a letter from S. Christian 
Piatt to David D. Headrick, dated July 1 1, 2005. 
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10. Attached as Exhibit 9 is a hue and correct copy of the Stipulated Protective 

Order. 

1 1 . Attached as Exhibit 1 0 is a true and correct copy of the Court's November 9, 
2005, modified Case Management Schedule. 

I declare that the foregoing is true and accurate to the best of my knowledge 
under penalty of perjury; 

Dated: March 7, 2006 

DAVID D. HEADRICK 
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UNITED STATES DISTRICT COUku 
CENTRAL DISTRICT OF CALIFORNIA 
flTvTT. MTHUTgg - GENERAL 



Case No. 3A CV 04-6a9-AKB(VBK3e) 



Date: October &, 200^ 



Title: ICO MEDICAL, IMC. V. MEDICAL BYgggMS, INC. 

PRESENT I THE HONORABLE ALICEMARIB BTOTLBR, JTOGE 



Ellon Mntbeoon 
Courtroom Deputy 

ATTORNEYS PRESENT FOR PLAINTIFF (S) 

(John Benaesi 

S. Christian Piatt 



Iionllo King 
Court Reporter 

ATTORNEYS PRESENT FOR DEFENDANT (9) : 
Christopher Bright 
David Headrick 
Timothy Malloy 



PROCEEDINGS t SCHEDULING CONFERENCE 

Cause called. Hearing held* Any amendment to the action or addition 
of parties shall be filed no later than sixty Uo) days from the date of 
this hearing, pursuant to the Court's Order for Jury Trial. Parties' order 
for jury trial, order for preparation of jury trial, order governing 
attorney and party conduct at trial is ordered filed as "Joint CMC 
Statement.* 1 The Court sets the following caae management dates: 

Discovery Cut -Off 11-04-05 

Counterclaimant/Plaintiff 'b Expert 

Disclosure XX z JA z PS , 

Respondent /Defendant's Expert 

Disclosure 12-l$-0B 
Counterclaimant/Plaintiff s 

Rebuttal Reports QlzZ&zSl 



DOCKETED ON CP 



BY 



Designation of Experts' Cut-Off ps-lP-M 

Summary Judgment Cut-Off (fili^ deadline) 02-lS-ol 

Pretrial Conference (2t00 p.m.) 04-34 -pj 

Jury Trial {9:00 a.m.) 31.: 23 r 0.6, 

Trial Estimate n daxfi 

Court's Order for Jury Trial issued to respective counsel appearing in 
Court, and attached hereto. 



OCT z 2 aw 




INITIALS OF DEPUTY CLERK 
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UNITED STATES DISTRICT COURT 
CENTRAL DISTRICT OF CALIFORNIA 
SOUTHERN DIVISION 
SA CV 



Plaintiff (s) , 



Defendant U> 



ORDER FOR 0T7RY TRIAL 
SOTTING DATB3 FOR: 

Discovery Cut-off: 



Pre-Trial Conferences 



at 2:00 p.m. 
Trial; 



It. 



HI. 



at 9x00 a+m. 

Order for Preparation 
for CTORY TRIAL, 
Proposed Findings of 
Fact & Conclusions of 
tiav, and Scheduling an 
Exhibit Conference 
Friday before Trial, 

Order Governing Attorney 
and Party Conduct at 
Trial. 



1. in Gener al i All motions to Join other parties or co 
amend the pleadings shall be filed and served within sixty 
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(60) days of the date of this order and noticed for hearing within 
ninety (90) days hereof. All unserved parties shall be dismissed 
no later than the date set for Che Final Pre-Trial Conference. 

2. Motions for Summar y Judgment or Partial Summary 
Judgment : No motions fox summary judgment or partial summary 



Judgment may be filed later than fifteen (15) dayo after the 
discovery cut-off date, unless otherwise ordered by Court. 

3, Discovery Cut -Off : The Court has established a 
cut-off date for discovery in this action. All discovery is to be 
completed on, or prior to, the cut-off date. Accordingly, the 
following discovery schedule shall apply to this case: 

A. Depositions, : All depositions Bhall be scheduled 
to commence at least five (5) working days prior to the discovery 
cut-off date. All original depositions to be used in trial shall 
be lodged with the Courtroom deputy on the first day of trial or 
such earlier date as the court may order. 

B. interrogatories ; All interrogatories must be 
served at least forty-five (45) days priori co the discovery cut-off 
date, The Court will not approve stipulations between counsel that 
permit responses to be served after the cut-off date except in 
extraordinary circumstances, 

C, Production of Documents, etc All requests for 
production, etc., shall be served at least forty-five (45) days 
prior to the discovery cut-off date. The Court will not approve 
stipulation between counsel that permit responses to be served 
after the cut-off date except in extraordinary circumstances. 

D, Request for Admissi ons: All requests for 
admissions shall be served at least forty-five (45) days prior to 
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the discovery cut-off date. The Court will not approve 
stipulations between counsel that permit responses to be served 
after the cut-off date except in extraordinary circumstances . 

E. Discovery Motions : Any motion respecting the 
inadequacy of responses to discovery must be filed and served not 
later than ten (10) days after the discovery cut-off date* Whenever 
possible, the court expects counsel to resolve discovery problems 
among themselves in a courteous, reasonable, and professional 
manner. Consistent resort to the Court for guidance in discovery 
is unnecessary and may result in the Court appointing a Special 
Master at the joint expense of the parties to resolve discovery 
12 1 disputes. The Court expects that counsel will strictly adhere to 

13 j the Civility and Professional Guidelines adopted by the United 

14 scates District Court for the Ceatral District of California. 

15 p. Disclosure of K*ofirb Testimony: The above 
3 6 discovery cut-off date includes expert discovery, unless otherwise 

17 ordered by Court, and the court order© the sequence of disclosures 

18 provided by Fed. R. Civ. Proc. 26Ca)(2)(C) f unless the parties 
13 otherwise stipulate in writing and obtain the Court's approval. 

20 FINAL PRE -TRIAS* CONFERENCE ! 

21 This case has been placed on calendar for a Final Pre- 

22 J Trial Conference pursuant to Fed. R. Civ. P. 16. Strict compliance 

23 1 **th the requirements of the Pod. R* Civ» and Local 
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Rules are required by the Court. 

// 

// 

// 

// 
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1 «. 

2 ORDBR FOR PREPARATION FOR JDRY. TRIAL AND SCHEDULI NG EXHIBIT 

3 CONF ERENCE FRIDAY BBPORB /TftTALt MOTION9 . raSTRPOfrlONS , AOT 

4 BXHIBITS 

5 The Court ORDERS that all counsel comply with the 

6 following in their preparation for trial; 

7 1. jwrQTlotfS IM LIMINE : 

8 All motions in limine must be filed and served a minimum 
A of forty-five (45) days prior to the scheduled trial date. Each 

10 1 motion should be separately filed and numbered. All opposition 
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documents must be filed and served at least twenty (20) days prior 
to the scheduled trial date. All reply documents must be filed and 
served at least tan (10) days prior to the scheduled trial date. 

All motions in limine will be heard on the scheduled 
trial date, unleBB the Court otherwise orders. 

2. JURY INSTRUCTIONS. VERDICT FO RMS, and VOIR DIRS? 
Plaintiff shall serve plaintiffs proposed jury 
instructions and verdict form on defendant. Defendant shall serve 
on plaintiff defendant's objections to plaintiff's instructions and 



30 J verdict form, together with any alternative verdict form and any 
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additional instructions defendant intends to offer. Counsel axe 
ordered to meet and confer to attempt to come to agreement on the 
proposed jury instructions and verdiat forms. 

Counsel shall file with the Court a JOINT set of jury 
instructions on which there is agreement. Defendant's counsel has 
the burden of preparing the joint act of jury instruction* . At the 
same time each party shall file its proposed jury instructions 
which are objected to by any other party, accompanied by points and 
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1 authorities in support of those instructions. 

2 Jury instructions are to be filed with the Clerk and 

3 served on opposing counsel in compliance with Local Rule 51-1. 

4 At the same time, counsel must furnish to the assigned 

5 Courtroom Deputy Clerk a diskette of proposed jury instructions 

6 containing only the text of Che proposed instructions so that 

7 unannotated copies way be submitted to the jury during its 
0 deliberations. Counsel may submit the proposed instructions on a 
9 diskette compatible with WordPerfect® 7.0 or later generations 

10 of WordPerfect*. 

H objections to proposed jury instructions must be filed 

12 and served in compliance with bocal Rules 51-5 and 51-5.1. 

13 voir Dire: At least four (4) court days prior to trial, 

14 each counsel shall file with the Clerk and serve on opposing 

15 counsel any special gueotious requested to be put to prospective 

16 jurors on voir dire, 

17 3, JRXMr EXHIBITS ; 

la Counsel are to prepare their exhibits for presentation at 

19 1 the tried by placing them in binders that are indexed by exhibit 

20 number with tabs or dividers on the right side* Counsel shall 

21 submit to the Court an original and one copy of the binders. The 

22 exhibits shall be in a three-ring binder labeled on the spine 
23 1 portion of the binder showing both the volume number and the 
24 J exhibit numbers an^ contain an index of each exhibit included in 
251 the volume. Exhibits must be numbered in accordance with Fed. R. 

26 Civ, P. 16, 26, and the Local Rules- 

27 The Court requires that the following be submitted to the 

28 Courtroom Deputy Clerk on the first day of trial: 
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t n A. The /y^ginai exhibits with the Court's exhibit 

2J tags Bhall be stapled to the front of the exhibit on the upper 

3 1 right -hand comer with the case number, caee name, and exhibit 

4 number placed on each tag. 

5 B. One bench book with a copy of each exhibit for 

6 use by the Court, tabbed with numbers as described above, (court's 

7 exhibit tags not necessary.) 

e C, Three (3) copies of exhibit lists, 

9 D, Three (3) copies of witness Iiscb. 

10 E. A joint statement of the case suitable for 

11 reading by the Court to the prospective panel of jurors prior to 

12 the commencement of jury selection. Counsel are ordered to confer 

13 and agree to a one-page joint statement of the caee no later than 

14 five 15) daye prior to the trial date, 

15 All counsel are to meet not later than ten (10) days 

16 before trial and to stipulate so far as is possible as to 
1*7 foundation, waiver of the best evidence rule, and to those exhibits 
IB which may be deceived into evidence at the start of trial. The 
IS exhibits to be so received will be noted on the extra copies of the 
20 1 exhibit lists. 

2x| A special conference regarding trial exhibits will be 

22J held on the Friday before the scheduled Trial date at 3»00 P.M. in 
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Courtroom 10 -A, unless the Court otherwise orders. 

Ill . 

QftDER GOVERNING ATTORNEY AND PARTY CONDUCT AT TRIAL. 
A. OPSKINQ STATEMENTS r EXAMINING WITNESSES, AN P SUMMATION 

1. opening statements, examination of witnesses, and 



28 J summation will be from the lectern only. 
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2. Counsel must not consume time by writing out words 
or drawing charts or diagrams. Counsel may do bo in advance and 
explain that the item wa3 prepared earlier as ordered by the Court 
Co save time. 

3. In final argument, counsel shall not address any 
juror by name and must avoid any appeal to a juror pucting the 

7! juror in the position of a party, ouch ac *Wbat would you take for 
el suoh pain?" or *What would you expect your son or daughter to do in 
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the aarne circumstances?" 

4. Never strike the lectern for emphasis. 

5. The Court will honor reasonable time estimates for 
opening and closing addresses to the jury. Please be advised this 
Court will not require a jury to sit longer than 65 minutes in any 
one session during counsel's summation. 

b . OBjecsiQHg to oraaTiotre 

1. Counsel must not use objections for the purpose of 
making a speech, recapitulating testimony, or attempting to guide 
the witness- 

2, When objecting, counsel mujrt rise to state the 
objection and state only that counsel objects and the legal ground 
of objection* If counsel wishes to argue an objection further, 
counsel must ask for permission to do bo; the Court may or may not 
grant a request for conference at sidebar. 

C, QRMBRAL DECORUM 

1. Please keep the trial low-key. It is to be a 
dignified search for the truth. 

2. Counsel must not approach the Clerk or the witness 
box without specific permission- ffhen permission is given, please 
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return to the leotem when the purpose of the permission is 
finished. Counsel must not engage in questioning a witness at the 
witness stand. 

3. Please rise when addressing the Court. Please rise 
when the jury enters or leaves the. courtroom. 

4* Counsel must address all remarks to the Court. 
Counsel are not to address the Clerk, the Reporter, persons in the 
audience, or opposing counsel. If counsel wishes co speak with 
opposing counsel, counsel must ask permission to talk off the 
record. Any request for the re-reading of questions or answers 
shall be addressed to the Court. 

S. Counsel must not address or refer to witnesses or 
parties by first names alone. Young witnesses (under 14) may, 
however, be addressed and referred co by first names. 

S. Counsel must not make an offer of stipulation unless 
counsel has conferred with opposing counsel and has reason to 



171 believe the stipulation will be acceptable. 



IB I 



7. While Court is in session, counsel must not leave 



191 counsel table to confer with investigators, secretaries, or 
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witnesses in the back of the courtroom unless permission has been 
granted in advance. 

8. Counsel should not by facial expression, nodding, or 
other conduct exhibit any opinion, adverse or favorable, concerning 
any testimony being given by a witness. Counsel must admonish 
counsels own clients and witnesses to avoid such conduct. 

9* Where a party has more than one lawyer, only one 
may object to the testimony or cond\ict the direct or cross- 
examination of a given witness. 
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D. PROMPTNESS OP COUNSEL AND WITNESSES 

1. The Court makes every effort to commence proceedings 
at the time set. Promptness is expected from counsel and 
witnesses. It is counsel's duty to toll the Court on the first day 
of any commitments in any other court on a subsequent day that may 
result: in absence or late arrival. 

2, If a witness was on the stand at adjournment . it is 
counsel's duty to have the witness adjacent to, but not on, the 
witness stand, ready to proceed, when the court session resumes^ 
If a witness was on the stand at a recess . it is counsel's duty to 
have the witness back on the etand, ready to proceed, when the 
court session resumes. 

a, 1c is counsel's duty to have the next witness 
in the courtroom after a recess if the last witness was excused at 
the time of the recess. 

b. It is counsel's duty to notify the courtroom 
deputy clerk in advance if any witness should be accommodated by 
use of che witness stand's automated platform which lowers and 
raises to accommodate witnesses who are unable to otherwise take 
the witness stand- 

3. No presenting party may be without witnesses. If 
counsel has no more witnesses to call and there is more than a 
brief delay , the Court may deem that the party has rested. 

4. The Court attempts to cooperate with physicians, 
scientists, and all other professional witnesses and will, except 
in extraordinary circumstances, accommodate them by permitting them 
to be put on out of sequence. Counsel must anticipate any such 
possibility and d*ecu«e it with opposing counsel. If there is 
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objaetion, confer with the Court in advance, 
B. EXHIBITS 

1. Each counsel should keep counsel's own list of 
exhibits and should keep track when each has been admitted in 
evidence- • 

2. Each counsel io responsible for any exhibito that 
counsel secures from the Clerk and, at all recesses and at noontime 
and afternoon adjournments, must return all exhibits in counsel 1 a 
possession to the Clerk. 

3. An exhibit not previously marked should, at the time 
oC its first mention, be accompanied by a request chat the clerk 
mark it for identification. To save time, counsel must show a new 
exhibit to opposing counsel before it is mentioned in Court. 

n . Whenever, in counsel's opinion, a particular exhibit 
is admissible, it may be moved into evidence at the next available 
recess if the motion to admit it is opposed. (Consider waiting, 
however, until cross-examination concerning the proposed exhibits 
is concluded.) In the alternative, counsel may hold all exhibits 
until the end of counsel's case and move them all into evidence at 
that time. 

5. The Court regards admissibility of exhibits as a 
legal issue for the Court to rule on unless there is agreement 
among counsel. Counsel are admonished to make no motion to 
introduce an exhibit while the Jury is present unless counsel has 
previously conferred with opposing counsel and knows that there 
will be no objection to the motion to admit. When the Court hear9 
a motion to admit an exhibit before the jury, the Court will assume 
that counsel has already cleared admission of the exhibit with 
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lfl opposing counsel and grant the motion. If any objection is lodged, 
2 1 the Court will expect a full explanation from counsel who made the 

3 motion to admit an exhibit while the jury was present. 

4 6 . Counsel are to advise the Clerk of any agreements 

5 they have with respect to the proposed exhibits and aa to choae 

6 exhibits that may be received so that no further motion to admit 

7 need be made. 

e 7. When referring to an exhibit, counsel should refer 

9 to its exhibit number whenever possible. Witnesses should be aaked 
10 to do the same. 

XI | 8 . The Court resists taking time to pass an exhibit 

12 J among the jury for viewing when it is admitted- A request to do so 
13 1 should be made to the Court in a recess period preceding 
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introduction of the exhibit. 

p. counsel must not ask witnesses to draw charts or 
diagrams nor ask the Court* a permission for a witness to do so. If 
counsel wishes to question a witness in connection with graphic 
aids, the material must be fully prepared before the court eeeeion 
starts . 

P. pgPOSITlOMS 

1, Ml depositions that are to be UBed in the trial, 
either as evidence or for impeachment, must be signed and filed 
before the trial commences. Counsel should check with the Clerk as 
to whether any deposition in which counsel is interested is in the 
Clerk's hands and is properly signed. 

2. In using depositions of an adverse party for 
impeachment, either one of the following procedures may be adopted: 

a. If counsel wishes to read the questions and 



Z\ 6 Q8K'(«W 'W*C«:?I IS/tQiM >002 U 010(901) 



EXHIBIT 1 
Page 12 of 16 



33 



12/21/04 TOE 15:00 FAX 018 260 0070 DIVERSIFIED LEGAL SVC 



©014/017 



1 

2 

3 

4 

5 

6 

7 

8 

9 
10 
11 
12 
13 
14 
15 
16 
17 
16 
19 
20 
21 
22 
23 
24 



answers ae alleged impeachment and ask the witness no further 
questions on that subject, counsel may merely read the relevant 
portions of the deposition into the record, Btating the page and 
line where the reading began and the page and line where the 
reading ended. 

b. If counsel wishes to ask the witness further 
questions on the subject matter, the deposition i9 placed in front 
of the witness and the witness is told to read silently the pages 
and lines involved: Then counsel may either ask the witness 
further questions on the matter and thereafter read the quotations 
or read the quotations and thereafter asfc the further questions. 
Counsel should have an extra copy of the deposition for this 
purpose. 

3. where a witness is absent and the witness 1 testimony 
is offered by deposition, please observe the following procedures: 
A reader should occupy the witness chair and raad 
the testimony of the witness while the examining lawyer asks the 
questions. All colloquy among counsel or parties on the deposition 
record, except relevant stipulations, should be omitted from the 
reading ao as to deliver only questions and answers, 

G, P3INO NUMEROUS ANSWERS TO IHTBR ROGR.TORIES AND REQPgSTS 



whenever counsel expects to offer a group of answers to 
interrogatories or requests for admissions, extracted from one or 
25 more lengthy documents, counsel should prepare a new document 
2$ listing each question and answer and identifying the document from 
27 which it has been extracted- Copies of this new document should be 
20 given to the court and opposing counsel. This will save the time 
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of chumbing chrough extensive files to locate particular items. 
H, JURY INSTRUCTIONS 

All requested instructions mu6t be filed and served in 
accordance with the Iiocal Rules of this District or this Court's 
order served on the parties at the criminal arraignment or other 
pretrial hearing. Supplemental instructions must be filed and 
served as soon as the need for them becomes apparent. 

X. ADVANCE NOTICE OP EVIDENTIARY OR DIFrXCUfrT OTXB5TIONS 

If any counsel has reason to anticipate that a difficult 
question of law or evidence will raise legal argument, requiring 
research and/or briefing, counsel must give the Court advance 
notice* Counsel are directed to notify the Clerk at the day*s 
adjournment if an unexpected legal issue arises that could not have 
been foreseen and addressed by a motion in limine (see P,R.E. 103.) 
J. FINAI> PHAS3 off TORY TRIALS 

1. Tj-flre .Egg. Arguments 

Counsel will be asked to provide reasonable 
estimates for the time needed to present closing summation. Each 
counsel will be held to those estimates to within five (5) and no 
more than ten (10) minutes. 

Counsel should keep track of time consumed in 
argument. Counsel may, after fifty (50) minutes and before sixty- 
five (65) minutes, ask the Court if this would be a "convenient 
time* 1 to take a short break be£ore going on to the next topic. 
Counsel's request for a break will be honored. 

If no request for a recess is made within the 
foregoing period of time, the Court will declare a recess. 
// 
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1 2 . Exhibits Referred to During Argument 

2 The Clerk is not required to be present during 

3 summation and, therefore, is not available to supply exhibits, 

4 Exhibits can be arranged and made available to counsel at the 

5 lectern if they are needed, Couneel roust advise the Clerk of this 

6 need at leaet one day before closing arguments begin. 

7 3. pourt Reporter Transcript? 

S Counsel are admonished to not state in summation, *l 

9 am reading from the reporter's transcript." Counsel may, however, 

10 refer to *notes" Iwhich may include a partial transcript) and 

11 proceed to deliver the recounted in a "question and answer" format. 
12 1 Counsel are not to suggest to the jury that they may request re- 
13 J reading of testimony. That subject will be covered with the jury 



14 
IS 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
2* 
27 
28 



in the jury charge as follows: 

Re-reading of testimony is possible, but I 
must review all of what is to be re-x-ead 
there is no transcript made up. And, even if 
there were, I would have to have it re-read 
due co objections, side-bars, and other 
proceedings outside the jury's presence- 
Moreover, I or the attorneys might feel that 
other matters should be included in the same 
read-back. Preparing for a re-read of 
testimony takes time. Please understand that, 
so that if a request is made, we will gladly 
arrange to do so, but the jury should keep 
deliberating until we are able to make cure 
chat we have everything ready. 
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4 . Presence of counsel . parties and agents at 
adiournmant once deliberations ^atart : 
since another trial will likely have started while 

the jury in counsel's case is deliberating, the following options 

are suggested for the day's adjournment in lieu of convening a 

separate session of Court. 

a. Counsel may etipulate that the Court sitting 

Blone may admonish the jury at the adjournment and the Court will 

inform the jury that counsel and parties have been excused; or, 

b- Counsel may stipulate that the Courtroom Deputy 

Clerk may admonish the jurors and excuse them for the evening; or, 
c. Counsel may waive the neceosity of an evening 

admonition at adjournment in light of admonitions to the jury as 



trial progressed. 
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Re: ICU Medical Inc. v. ALARIS Medical Systems. Inc., 
Case No, SA CV 04-0689 AHS (VBKx) 



Dear Christian: 

I write to follow up on Tuesday's telephone conference in which we discussed the Joint 
Stipulation for ALARJS's first motion to compel with you and Marie David Peters of the Milbank 
firm. 

The parties discussed and/or agreed to the following: 

1 . At the outset, ALARIS expressed its disappointment that ICU forced ALARIS to 
spend significant time and resources drafting its portion of a lengthy Joint Stipulation only to have 
ICU concede on at least three of the five discovery disputes on the day ICU returned its portion of 
the stipulation. For example, ICU's refusal to supplement its response to ALARIS Interrogatory No. 
1 was one of the disputes addressed in the stipulation. ALARIS raised this dispute over two months 
ago, gee 6/22/05 Ltr. from Headrick to Piatt at 2.) Nevertheless, ICU served ALARIS with its half 
of the Joint Stipulation on the evening of Friday, August 26 and at the same time provided its 
supplemented response to ALARIS's Interrogatory No. 1 . 

In short, ALARIS wasted much effort obtaining discovery that ICU ultimately ended up 
providing (or saying it would provide). This has prejudiced ALARIS's ability to conduct discovery 
and wastes ALARIS's resources. 

2. Transcripts from prior ICU patent litigation: ALARIS raised this discovery 
deficiency on June 20 and July 8. (See 6/20/05 Ltr. from Headrick to Piatt; 7/8/05 Ltr. from 
Headrick to Piatt) 
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ICU wrote in the draft Joint Stipulation that 

[B]ased upon ALARlS's representations that requests 10, 11 and 27 are deemed 
"narrowly tailored*' to seek only the transcripts and exhibits from the Tri-State, 
Porex, Medtronlcs, Baxter, and Medex cases, ICU will produce these documents to 
the extent they exist and are not privileged. Because there is no dispute, ALARIS's 
motion should be denied as moot 

(8/26/05 Draft Joint Stipulation at 49.) 

a. ALARIS said that it did not agree with ICU's description of ALARIS's 
documents requests being "narrowly tailored" to only transcripts and 
exhibits. ALARIS said that it was currently seeking a narrow set of 
documents (i.e. transcripts and exhibits) but that other documents may 
fall within the scope of ALARIS's requests. 

b. ICU said that 

i. there are no deposition transcripts of ICU witnesses from the 
Medtronics and Porex cases; 

ii. ICU had produced the deposition transcripts of ICU witnesses 
(along with the exhibits) from the Medex case to ALARIS on 
August 30 (ALARIS is in the process of confirming this); 

iii. ICU would produce the deposition transcripts of ICU 
witnesses (along with the exhibits) from the Baxter and Tri- 
State cases by Friday, September 9; 1 , 

iv. ICU had produced all the deposition transcripts (and exhibits) 
from the Braun case as outlined in Braun's July 19, 2005 
letter (ALARIS is in the process of confirming this); 

v. ICU would notify ALARIS promptly if it was withholding 
any transcript or exhibit on the grounds of the attorney-client 
privilege; and 

vi. currently, the only such materials that ICU was withholding 
were documents that ICU disclosed as part of ICU's waiver of 
the attorney-client privilege in the Medex case (this is a topic 
of dispute between the parties (see infra) ) and that ICU would 



1 During the conference, ICU said in a number of instances that it would produce documents 
or things 4t by Friday, September 9." ALARIS understands this to mean ICU will produce any such 
documents or things so that ALARIS receives them no later than Friday, September 9. 
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add these documents to its supplemental privilege log in this 
case. 

3. Settlement agreements from prior ICU patent litigation: ALARIS raised this 
deficiency on July 8. (See 7/8/05 Ltr. from Headiick to Piatt) ICU said that 

a. there was no agreement for the Porex case; 

b. ICU had produced the settlement agreement for the Medex case on 
August 29, 2005; and 

c. ICU would produce the settlement agreements for the Brauru Medtronic. 
Baxter, and Tri-State cases "in the next couple of days" (ICU also said 
that it was still trying to locate the agreement settling the Baxter case);. 

4. Offers to settle prior ICU patent litigation: Despite the fact that ALAJRJS had raised 
this deficiency on July 8 and in the draft Joint Stipulation, as of our conference on Tuesday, ICU 
had not yet conducted any search for "offers to settle" the above cases. ICU could not "represent 
one way or the other" as to whether any such documents existed ICU agreed to conduct such a 
search in the "next few days" to determine if there were any documents that would be subject to 
this dispute. ALARIS is disappointed that ICU cannot say, at this stage of discovery and given that 
ALARIS raised this dispute months ago, whether such documents exist Again, ICU's conduct is 
prejudicing ALARlS's ability to conduct discovery. 

5. ICU expert reports and declarations from the Braun litigation: Braun's counsel 
stated on July 19 and August 25, that it had no objection to ICU producing to ALARIS certain 
expert reports and declarations, including any documents referenced in any such reports or 
declarations. We understood from ICU that ICU will produce these documents by Friday, 
September 9, 2 

6. ICU's response to ALARIS Interrogatory No. 1 : This is discussed briefly above. 
ALARIS is evaluating ICU's supplemental response. 

7. Information produced bv ICU in connection with ICU's election to rely on the 
advice of counsel in the Medex case: ALARIS raised this deficiency on June 22. 

The parties discussed and/or agreed to the following: 

a. ICU confirmed that it was withholding documents that were the subject 
of ICU's waiver in the Medex case on the grounds of privilege. 



With respect to documents that may contain Braun confidential information, ICU has asked 
that ALARIS confirm that it will accept ICU's production of these documents under the conditions 
set forth in Braun's August 25 letter. Although ALARIS does not think such a confirmation is 
necessary, we will send a confirmation to Braun's counsel with a copy to you. 
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b. ALARJS pointed out that in Medex's December 21 , 2001 Motion to 
Strike in that case, Medex identified an "opinion of counsel" letter that 
ICU apparently produced. Medex said " ICU identified for the first time 
that it intended to rely upon a letter that Nataupsky authored as an 
opinion of counsel. Although ICU had previously produced the 
Nataupsky letter, ICU did not produce documents related to this opinion 
of counsel." (12/21/05 Medex Mot at 5.) ICU said that this letter was 
not "privileged" and ICU said that it had produced the Nataupsky letter 
to ALARIS on August 30. 

We have been unable to locate the Nataupsky letter in ICU's production. 
Would you please confirm that it has been produced and provide us with 
the Bates number for the document? 

c. ICU confirmed that there was "more than one" opinion that ICU was 
withholding from the Medex case on the grounds of the attorney-client 
privilege (despite having waived that privilege and producing these 
documents in the Medex case).. ICU refused to tell ALARIS if the 
opinions were based on invalidity, non-infringement, unenforceability, or 
some combination of these grounds. ICU said that it had not listed the 
opinions on ICU's privilege log in this case. ICU agreed that they would 
do this on ICU's next supplement to ICU's log. 

d. The parties agreed that this was a discovery dispute to be resolved by the 
Court. ALARIS said it would edit the Joint Stipulation to address this 
dispute and any new information or facts learned since the parties drafted 
the stipulation. ALARIS said it would forward the revised Joint 
Stipulation to ICU in the next couple of days. ICU confirmed that it 
would return its portion of the revised Joint Stipulation in one or two 
days once it received the draft from ALARIS. 

8, DFU's and assembly drawings: ALARIS raised this deficiency on June 20. In its 
draft of the Joint Stipulation ICU said the following : 
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the general rule for determining actual damages to a patentee that is itself producing 
the patented item is to determine the sales and profits lost to the patentee because of 
the infringement" Rite-Hite Corp. v. Kelley Co., 56 F3d 1538, 1545 (Fed. Cir. 
1995) (en banc) (citations omitted), 'To recover lost profits damages, the patentee 
must show a reasonable probability that, 'but for' the inftingement, it would have 
made the sales that were made by the infringer" Id. (citations omitted). Here, there 
is a fairly limited "but for" world: ALARIS does not sell custom IV sets. However, 
ALARIS does sell approximately 150 products that infringe ICU's patents bv 
incorporating an infringing SmartSite and SmartSite Plus needle-free valve. 
Accordingly, ICU offered a solution to narrow the scope of this dispute. ICU would 
identify the specific ICU products that incorporate a CLAVE that would have been 
sold "but for" ALARIS* infringing sales of its approximately 150 infrinjgine 
products. See July 11, 2005 letter from Piatt to Headrick (Warren Dec, Ex. B). 
During the meet and confer, ICU also offered to provide DFUs and assembly 
drawings for each of those products, which would allow ALARIS to evaluate 
whether a customer would have purchased ICU's original product but for Alans' 
infringing product Id. Yet ALARIS never responded to ICU's suggestion to 
resolve this dispute. Nevertheless, ICU will make good on its offer and is in the 
process of producing DFUs and assembly drawings for its products that would have 
been sold but for ALARIS* infringing products. 

(Draft Joint Stipulation at 44-45.) 

a. ALARIS said it disagreed that ICU offered to produce the information 
and documents as outlined in ICU's portion of the draft Joint Stipulation. 

b. ALARIS stated that, as an initial matter, any discussion regarding this 
deficiency or any agreement reached on this deficiency did not apply to 
ALARIS's concerns regarding ICU's marking of its products, ICU's 
burden and obligation to produce evidence of continuous marking, ICU's 
response to ALARIS Interrogatory No. 1 1, or ALARIS's August 26, 
2005 deficiency letter. ICU agreed that it was "clear" on ALARIS's 
position. 

c. The parties subsequently agreed that ICU would produce the assembly 
drawings and DFU's for the ICU products that incorporate a CLAVE and 
ICU says that it would have sold "but for" ALARIS's alleged 
infringement ICU said it was in the process of collecting and producing 
these documents and that they would be produced as one continuous 
group of documents by Friday, September 9. ICU also agreed to send 
ALARIS an e-mail identifying the Bates range that contains these DFU's 
and assembly drawings. 

A ALARIS then raised concerns with the other 2,850 ICU products that 
incorporate a CLAVE connector. ALARIS said that if ICU was not 
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going to produce DFlTs and assembly drawings for these products, ICU 
must stipulate to (i) supplement Section VI of ICU's Preliminary 
Infringement Contentions to state that ICU would only rely on the 
approximately 150 ICU products discussed above in this case, (ii) ICU 
would not offer any evidence of relating to the sale or marketing of the 
other 2,850 ICU products for any purpose in this case (e.g. alleged 
commercial success, nexus, etc.). IClTs initial reaction was that it would 
not agree to this stipulation. ICU represented that it intended to rely at 
trial on any ICU product that incorporated a CLAVE connector 
(including these 2,850 products) as an embodiment of ICU's asserted 
claims. ICU also said that it intended to offer evidence at trial of the 
alleged commercial success of the CLAVE connector by referring to and 
relying on sales of all products that incorporate the CLAVE, including 
these 2,850 products. ICU then asked that ALARIS give ICU an 
opportunity to reconsider this issue. The parties touched base on this « 
issue again yesterday, and ICU requested additional time to consider the 
issue. 

e. Because ICU was using a declaration from Ms. Alison Burcar to claim 
that it is unduly burdensome to produce the DFU's and assembly 
drawings for these products, ALARIS requested a copy of the 
declaration. ICU agreed to send it. 



On a different discovery matter, ALARIS suggested the parties agree that seven hours of 
30(b)(6) testimony be counted as one deposition for the purposes of deposition limits. ICU said it 
would consider this idea and get back to ALARIS. 




Very truly yours, 



David D. Headrick 



DH/jl 
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ICU MEDICAL, INC 

UNITED STATES DISTRICT COURT 
CENTRAL DISTRICT OF CALIFORNIA 
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ICU MEDICAL, INC., a Delaware 
corporation, 

Plaintiff, 

•' vs. 

ALARIS MEDICAL SYSTEMS, 
INC., a Delaware corporation, 



CASE NO. SA CV 04-0689 AHS (VBKx) 

ICU MEDICAL, INC.'S RESPONSES 
TO ALARIS MEDICAL SYSTEMS, 
INC.'S REQUESTS FOR 
PRODUCTION NOS. 1-46 



Defendant. 
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INC., a Delaware corporation, 
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vs. 

ICU MEDICAL, INC., a Delaware 
corporation, 

Counter-defendant. 
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PROPOUNDING PARTY: 
RESPONDING PARTY: 
SET NO: 

REQUESTS NOS: 



ALARIS MEDICAL SYSTEMS, INC. 

ICU MEDICAL, INC. 

ONE 

1-46 



Pursuant to Rules 26 and 34 of the Federal Rules of Civil Procedure, Plaintiff 

and Counter-defendant ICU Medical, Inc. ("ICU") responds to Defendant's and 

Counter-plaintiffs Alans Medical Systems, Inc.'s ("Alaris"), First Set of Requests 

for Production of Documents Nos. 1-46, as follows: 
i 

PRELIMINARY STATEMENT 
ICU has not completed its investigation and discovery relating to this case anc 
has not completed its preparation for trial. While ICU is currently conducting its 
investigation and discovery relating to this case, ICU is a large company with many 
employees, documents, and records. ICU will make every effort to conduct its 
investigation and discovery in a timely manner, however, completion of the 
investigation and discovery is necessarily time consuming. ICU will, therefore, 
produce documents and things as called for by these requests, subject to any genera 
and specific objections indicated below, on a rolling basis as relevant information is 
uncovered. 

Accordingly, the following responses are based upon, and necessarily limited 

by, the records and information still in existence, presently recollected, and thus far 

discovered in the course of preparing the response. The following responses are 

given without prejudice to ICU's right to produce all evidence, whenever 

discovered, relating to the proof of facts subsequently discovered to be material. In 
i 

addition, ICU reserves the right to produce and refer to at trial, or at any other 
hearing, any evidence, facts, documents or information not yet discovered or not yet 
determined to be relevant by ICU or its counsel. 
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GENERAL OBJECTIONS 

Each of ICU's responses is subject to, and incorporates, the following Genera 
Objections. ICU specifically incorporates each of these General Objections into its 
responses to each of Maris' discovery requests, whether or not each such General 
Objection is expressly referred to in ICU's response to a specific request. 

ICU will make, and has made, reasonable efforts to respond to Alaris' 
Requests For Production Nos. 1-46, to the extent that no objection is made, as ICU 
understands and interprets each request. If Alaris subsequently asserts any 
interpretation of any request that differs from the interpretation of ICU, then ICU 
reserves the right to supplement and amend its objections and responses. 

1 . ICU's discovery and investigation of the facts relevant to this case are 
ongoing. ICU reserves the right to amend and/or supplement these Responses in 
accordance with Rule 26(e) of the Federal Rules of Civil Procedure. 

2. ICU objects to each request to the extent that it seeks information 
protected by the attorney-client privilege, work product doctrine or other evidentiary 
privilege or immunity, including information that is privileged under joint privilege 
or the "community of interest" doctrine, including but not limited to statements 
made under the protection of a joint defense agreement. ICU object to any request 
to the extent is seeks any such privileged information that was created after ICU 
filed this lawsuit. No privileged information or documents related to ICU's trial 
strategy will be produced or logged. To the extent that any such information is 
inadvertently produced, such production shall not wa.ive nor signify intent to waive 
these respective privileges. 

3. ICU objects to each request to the extent that it seeks information that h 
confidential to ICU and/or third parties or subject to court protective orders. A 
protective order has not yet been entered in this case. Until such time as a protective 
order has been executed by the parties and entered by the Court and/or ICU obtains 
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SAN/98317 I 



the approval of third parties, ICU objects to producing confidential documents callec 
for by these Requests to the extent that they seek information that is confidential to 
ICU or to third parties. 

4. ICU farther objects to each request to the extent that any response to a 
given request may require ICU to make a substantive admission. Requests for 
production phrased in this manner should instead take the form of requests for 
admission. No incidental or implied admissions are intended by these responses. 
The fact that ICU has responded or objected to any request should not be taken as ar 
admission that ICU accepts or admits the existence of any "facts" set forth or 
assumed by such request. 

5. ICU's responses do not constitute admissions that any information 
provided in response to these Requests is relevant, material or admissible at trial. 
ICU expressly reserves the right to appropriately object to any document introduced 
at trial. 

. 6. ICU objects to each request and all requests collectively to the extent 
that they are unduly broad, burdensome, or oppressive, and seek information that is 
not relevant to the claim or defense of any party. 

7. ICU objects to each request to the extent that it seeks information 
already in the possession of Alaris or its counsel on the grounds that it is 
unnecessary, unduly burdensome, and oppressive. 

8. ICU objects to each request to the extent that it requires ICU to produce 
documents equally available to Alaris, documents in the public domain, and/or 
documents from sources other than ICU, including but not limited to court filings 
and documents recorded in official, local, state, or federal records, on the grounds 
that it is unduly burdensome and oppressive. 

9. ICU objects to each request to the extent that it seeks information not ir 
ICU's possession, custody, or control on Ihe grounds that it is unduly burdensome 
and oppressive. 
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1 0. ICU objects to Alans' Definitions and Instruction to the extent that the) 
are broader than or purport to impose obligations upon ICU beyond those required 
by the Federal Rules of Civil Procedure, the Local Rules and/or the Court's standing 
orders. 

11. ICU objects to each request to the extent that it seeks the production of 
original documents. ICU reserves the right to produce copies of documents. 

12. ICU objects to Maris' Definition for the term "document" on the 
grounds that it is overbroad and unduly burdensome. 

' 13. ICU objects to Alaris' Definition for the term "ICU" on the grounds 
that the definition is overbroad and to the extent that it includes anyone other than 
ICU Medical, Inc. ICU is responding on behalf of ICU Medical, Inc. 

; 1 4. ICU objects to Alaris' Instruction No. 2 to the extent it purports to plac< 
an 'obligation on ICU beyond that required by the Federal Rules of Civil Procedure. 

15. ICU objects to Alans' Instruction No. 3 to the extent it purports to place 
an obligation on ICU beyond that required by the Federal Rules of Civil Procedure. 

1 6. ICU objects to Maris' Instruction No. 4 to the extent it purports to place > 
an obligation on ICU beyond that required by the Federal Rules of Civil Procedure, 

1 7. ICU objects to Alaris' Instruction No. 7 to the extent it purports to place 
an obligation on ICU beyond that required by the Federal Rules of Civil Procedure. 

18. ICU objects to Alaris' requests for production to the extent that they are 
duplicative. 

19. As used herein, the phrase "ICU will produce relevant, responsive, non- 
privileged documents" and related phrases do not constitute a representation that 
such responsive documents exist or that they have been located, but only that ICU 
will make, or has made, a good faith, reasonable effort to search for such documents 
and, subject to its objections, will produce at a mutually agreed upon place and time 
such documents within its possession, custody or control The term "non-privileged 
documents" refers to documents that are not protected by the attorney-client 
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privilege, the work product doctrine, or any other privilege or immunity precluding 
discovery. 

Subject to the foregoing General Objections and the following specific 
objections, ICU provides the following responses to Maris' Requests for Production 
of Documents: 

RESPONSES TO REQUESTS FOR PRODUCTION 
REQUEST FOR PRODUCTION NO. 1 ; 

All documents referring or relating to the conception, research, development, 
or testing of any alleged invention described or claimed in the Subject Patent, 
including, without limitation: 

(a) All documents referring or relating to the first written description of 
such alleged invention; 

(b) All documents referring or relating to the first drawing pertaining to 
such alleged invention; 

(c) All documents referring or relating to the first oral disclosure of such 
alleged invention; and 

(d) All documents referring or relating to the first disclosure of such 
alleged invention to a third party not under any obligation of confidentiality with 
respect to the alleged invention. 

RESPONSE TO REQUEST FOR PRODUCTION NO. 1 : 

In addition to its General Objections, ICU objects to this request to the extent 
that it seeks information protected by the attorney-client privilege and/or the work- 
product doctrine, or any other lawfully recognized privilege or immunity. 

ICU objects to producing confidential documents called for by this Request to 
the extent that it seeks information that is confidential to ICU or to third parties. 

ICU further objects to this request on the grounds that it is overbroad and 
unduly burdensome. ICU objects that the term "described" renders this request 
vague, ambiguous, overbroad and this request seeks information that is not relevant 
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to the claim or defense of any party. Furthermore, the term "described" calls for a 
legal conclusion as what constitutes an invention - inventions are defined by claims. 

Subject to and without waiving its specific and general objections, ICU 
responds as follows: ICU will produce relevant, responsive, non-privileged 
documents in its possession, custody or control. 
REQUEST FOR PRODUCTION NO. 2 : 

All documents referring or relating to the reduction to practice (actual or 
constructive) of any alleged invention described or claimed in the Subject Patent, 
and all documents and things referring or relating to the exercise of reasonable 
diligence in connection therewith, including, without limitation: 

(a) All documents referring or relating to any effort or activity of the 
inventors or any others directed toward the reduction to practice of such alleged 
invention; 

(b) All documents describing the activities of the named inventor of such 
alleged invention, between the conception of such alleged invention and the first 
actual reduction of such alleged invention to practice; and 

(c) All documents referring or relating to the first actual reduction of such 
alleged invention to practice. 

RESPONSE TO REQUEST FOR PRODUCTION NO. 2 : 

In addition to its General Objections, ICU objects to this request to the extent 
that it seeks information protected by the attorney-client privilege and/or the work- 
prodXict doctrine, or any other lawfully recognized privilege or immunity. 

ICU objects to producing confidential documents called for by this Request to 
the extent that it seeks information that is confidential to ICU or to third parties. 

ICU further objects to this request on the grounds that it is overbroad and 
unduly burdensome, ICU objects that the term "described" renders this request 
vague, ambiguous, overbroad and this request seeks information that is not relevant. 
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to the claim or defense of any party. Furthermore, the term "described" calls for a 
legal conclusion as what constitutes an invention - inventions are defined by claims. 

Further, ICU objects to this request as unduly burdensome to the extent it is 
duplicative of Alaris' Request for Production No. 1 . 

Subject to and without waiving its specific and general objections, ICU j 
responds as follows: ICU will produce relevant, responsive, non-privileged 
documents in its possession, custody or control. 
REQUEST FOR PRODUCTION NO. 3 : 

All documents (including, without limitation, publications, research or 
development reports, text materials, articles or studies) used as reference materials 
in connection with the conception or development of any alleged invention 
described or claimed in the Subject Patent. 
RESPONSE TO REQUEST FOR PRODUCTION NO. 3 : 

In addition to its General Objections, ICU objects to this request to the extent 
that.it seeks information protected by the attorney-client privilege and/or the work- 
product doctrine, or any other lawfully recognized privilege or immunity. 

ICU further objects to this request on the grounds that it is overbroad and 
unduly burdensome. ICU objects that the term "described" renders this request 
vague, ambiguous, overbroad and this request seeks information that is not relevant 
to the claim or defense of any party. Furthermore, the term "described" calls for a 
legal conclusion as what constitutes an invention - inventions are defined by claims, 

ICU objects to producing confidential documents called for by this Request to 
the extent that it seeks information that is confidential to ICU or to third parties. 

Further, ICU objects to this request as unduly burdensome to the extent it is 
duplicative of Alaris' Request for Production Nos. 1 and 2. 

Subject to and without waiving its specific and general objections, ICU 
responds as follows: ICU will produce relevant, responsive, non-privileged 
documents in its possession, custody or control. 
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REQUEST FOR PRODUCTION NO. 4 : 

AH documents constituting, referring or relating to the research and 
development notes and records (including lab notebooks) of the named inventor of 
the Subject Patent, or any other individuals who contributed to or worked on the 
conception, design or development of any alleged inventions described or claimed ir 
the Subject Patent. 

RESPONSE TO REQUEST FOR PRODUCTION NO. 4 : 

In addition to its General Objections, ICU objects to this request to the extent 
that it seeks information protected by the attorney-client privilege and/or the work- 
product doctrine, or any other lawfully recognized privilege or immunity. 

ICU objects to producing confidential documents called for by this Request to 
the extent that it seeks information that is confidential to ICU or to third parties. 

' ICU further objects to this request on the grounds that it is overbroad and 
unduly burdensome. ICU objects that the term "described" renders this request 
vague, ambiguous, overbroad and this request seeks information that is not relevant 
to the claim or defense of any party. Furthermore, the term "described" calls for a 
legal conclusion as what constitutes an invention - inventions are defined by claims 

Further, ICU objects to this request as unduly burdensome to the extent it is 
duplicative of Alaris' Request for Production Nos. 1,2 and 3, 

Subject to and without waiving its specific and general objections, ICU 
responds as follows: ICU will produce relevant, responsive, non-privileged 
documents in its possession, custody or control- 
REQUEST FOR PRODUCTION NO. 5 : 

All documents constituting, referring, or relating to the preparation, filing and 
prosecution of the application for the Subject Patent or any Counterpart Patent, 
including all documents and things provided to or gathered by the applicant's patent 
counsel or patent agents in connection with the preparation, filing, and prosecution 
of the Subject Patent or Counterpart Patent application(s), and all correspondence 
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provided to or from any patent office, patent receiving office, or international patent 
body (such as W1PO); 

RESPONSE TO REQUEST FOR PRODUCTION NO. 5 ; 

In addition to its General Objections, ICU objects to this request to the extent 
that it seeks information protected by the attorney-client privilege and/or the work- 
product doctrine, or any other lawfully recognized privilege or immunity. 

ICU objects to producing confidential documents called for by this Request to 
the extent that it seeks information that is confidential to ICU or to third parties. 

' ICU further objects to this request on the grounds that it is overbroad and 
seeks information that is not relevant to the claim or defense of any party. For 
example, the phrases "Counterpart Patent" and "Counterpart Patent applications" arc 
overbroad and seek information that is not relevant to the claim or defense of any 
party. ICU objects to providing any information relating to pending patent 
applications as the confidentiality of such applications outweighs any potential 
relevance to this action. 

ICU further objects to this request on the grounds that it is vague and 
ambiguous. For example, the terms "international patent body" and "WIPO" are 
vague and ambiguous. 

Subject to and without waiving its specific and general objections, ICU 
responds as follows: ICU will produce relevant, responsive, non-privileged 
documents in its possession, custody or control. 
REQUEST FOR PRODUCTION NO. 6 ; 

All documents constituting, referring, or relating to the preparation, filing and 
prosecution of the application for U.S. Patent No. 6,572,592 ("the 592 Patent"), 
including all documents and things provided to or gathered by the applicant's patent 
counsel or patent agents in connection with the preparation, filing, and prosecution 
of the Subject Patent and Counterpart Patent application(s), and all correspondence 
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provided to or from any patent office, patent receiving office, or international patent 
body (such as WIPO). 

RESPONSE TO REQUEST FOR PRODUCTION NO. 6 ; 

In addition to its General Objections, ICU objects to this request to the extent 
that it seeks information protected by the attorney-client privilege and/or the work- 
product doctrine, or any other lawfully recognized privilege or immunity. 

ICU objects to producing confidential documents called for by this Request to 
the extent that it seeks information that is confidential to ICU or to third parties. 

' ICU further objects to this request on the grounds that it is overbroad and 
seeks information that is not relevant to the claim or defense of any party. For 
example, the phrase "Counterpart Patent application(s)" is overbroad and seeks 
information that is not relevant to the claim or defense of any party. ICU objects to 
providing any information relating to pending patent applications as the 
confidentiality of such applications outweighs any potential relevance to this action. 

ICU further objects to this request on the grounds that it is vague and 
ambiguous. For example, the terms "international patent body" and "WIPO" are 
vague and ambiguous. 

Subject to and without waiving its specific and general objections, ICU 
responds as follows: ICU will produce relevant, responsive, non-privileged 
documents in its possession, custody or control. 
REQUEST FOR PRODUCTION NO. 7 : 

AH documents referring or relating to any telephone or personal interviews 
with any examiner or other personnel of the United States Patent and Trademark 
Office in connection with Subject Patent or the 592 Patent. 
RESPONSE TO REQUEST FOR PRODUCTION NO. 7 : 

In addition to its General Objections, ICU objects to this request to the extent 
that it seeks information protected by the attorney-client privilege and/or the work- 
product doctrine, or any other lawfully recognized privilege or immunity. 
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ICU objects to producing confidential documents called for by this Request to 
the extent that it seeks information that is confidential to ICU or to third parties. 

Further, ICU objects to this request as unduly burdensome to the extent it is 
duplicative of Maris' Request for Production Nos. 5 and 6. 

Subject to and without waiving its specific and general objections, ICU 
responds as follows: ICU will produce relevant, responsive, non-privileged 
documents in its possession, custody or control. 
REQUEST FOR PRODUCTION NO. 8 : 

' All documents referring or relating to any prior art mentioned in the Subject 
Patent or any Counterpart Patent, or in the respective applications or file histories of 
the Subject Patent or any Counterpart Patent. 
RESPONSE TO REQUEST FOR PRODUCTION NO. 8 ; 

In addition to its General Objections, ICU objects to this request to the extent 
that it seeks information protected by the attorney-client privilege and/or the work- 
product doctrine, or any other lawfully recognized privilege or immunity. 

ICU objects to producing confidential documents called for by this Request to 
the extent that it seeks information that is confidential to ICU or to third parties. 

ICU further objects to this request on the grounds that it is overbroad and 
seeks information that is not relevant to the claim or defense of any party. For 
example, the phrase "any Counterpart Patent" is overbroad and seeks information 
that is not relevant to the claim or defense of any party. ICU objects to providing 
any information relating to pending patent applications as the confidentiality of such 
applications outweighs any potential relevance to this action. 

Further, ICU objects to this request as unduly burdensome to the extent it is 
duplicative of Alans' Request for Production No. 5. 

Subject to and without waiving its specific and general objections, ICU 
responds as follows: ICU will produce relevant, responsive, non-privileged 
documents in its possession, custody or control. 

SA CV 04-689 AHS ( VBKx) - 1 1 - ICU'S RESPONSE TO ALARJS* REQUEST S 

FOR PRODUCTION NOS. M6 

EXH 
Page ' 



56 



1 

2 
3 
4 
5 
6 
7 
8 
9 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
26 
27 
28 



REQUEST FOR PRODUCTION NO. 9 : 

All documents constituting, referring or relating to any prior art search or 
investigation conducted in connection with the Subject Patent or any Counterpart 
Patent, or with any alleged invention described or claimed in the Subject Patent, 
including, without limitation, all patents, publications, and other prior art located or 
identified through any such search or investigation. 
RESPONSE TO REQUEST FOR PRODUC TION NO. 9: 

In addition to its General Objections, ICU objects to this request to the extent 
that it seeks information protected by the attorney-client privilege and/or the work- 
product doctrine, or any other lawfully recognized privilege or immunity. 

ICU objects to producing confidential documents called for by this Request to 
the extent that it seeks information that is confidential to ICU or to third parties. 

' ICU objects to this request as premature to the extent it calls for expert 
disclosures. 

Further, ICU objects to this request as unduly burdensome to the extent it is 
duplicative of Alaris' Request for Production No. 5. 

ICU further objects to this request on the grounds that it is overbroad and 
unduly burdensome. ICU objects that the terms "any Counterpart Patent" and 
"described" render this request vague, ambiguous, overbroad and this request seeks 
information that is not relevant to the claim or defense of any party. Furthermore, 
the term "described" calls for a legal conclusion as what constitutes an invention - 
inventions are defined by claims. ICU objects to providing any information relating 
to pending patent applications as the confidentiality of such applications outweighs 
any'potemi 3 ' relevance to this action. 

Subject to and without waiving its specific and general objections, ICU 
responds as follows: ICU will produce relevant, responsive, non-privileged 
documents in its possession, custody or control. 
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REQUEST FOR PRODUCTION NO. 10 ; 

All documents referring or relating to the conception, research, design, 
development, testing, manufacturing, marketing, or sale of any product allegedly 
covered by any claim of the Subject Patent, e.g., the Clave and any predecessor 
products, whether commercially available or not, regardless of name. 
RESPONSE TO REQUEST FOR PRODUCT ION NO. 10: 

In addition to its General Objections, ICU objects to this request to the extent 
that it seeks information protected by the attorney-client privilege and/or the work 
product doctrine, or any other lawfully recognized privilege or immunity. 

ICU objects to producing confidential documents called for by this Request to 
the extent that it seeks information that is confidential to ICU or to third parties. 

; ICU further objects to this request on the grounds that it is vague and 
ambiguous. For example, the term "predecessor" is vague and ambiguous. 

ICU objects to the request as seeking information that is not relevant to the 
claim or defense of any party. 

Further, ICU objects to this request as unduly burdensome to the extent it is 
duplicative of Maris' Request for Production Nos. 1-3. 

ICU objects to the extent this request calls for a legal conclusion as the 
request requires ICU to draw a legal conclusion as to what products are "covered by 
any claim" of the '509 patent. 

Subject to and without waiving its specific and general objections, ICU 
responds as follows: ICU will produce relevant, responsive, non-privileged 
documents in its possession, custody or control. 
REQUEST FOR PRODUCTION NO. 11 : 

All documents referring or relating to any product, whether commercially 
available or not, that ICU contends is covered by any claim of the Subject Patent. 
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RESPONSE TO REQUEST FOR PRODUCTION NO. 11 ; 

In addition to its General Objections, ICU objects to this request to the extent 
that it seeks information protected by the attorney-client privilege and/or the work- 
product doctrine, or any other lawfully recognized privilege or immunity. 

ICU objects to producing confidential documents called for by this Request to 
the extent that it seeks information that is confidential to ICU or to third parties. 

ICU objects to the request as seeking information that is not relevant to the 
claim or defense of any party. 

' ICU objects to the extent this request calls for a legal conclusion as the 
request requires ICU to draw a legal conclusion as to what products are "covered by 
any claim" of the '509 patent. 

, Further, ICU objects to this request as unduly burdensome to the extent it is 
duplicative of Alaris' Request for Production No. 10. 

Subject to and without waiving its specific and general objections, ICU 
responds as follows: ICU will produce relevant, responsive, non-privileged 

i 

documents in its possession, custody or control. 
REQUEST FOR PRODUCTION NO. 12 : 

All documents referring or relating to the ownership of, or the assignment or 
other transfer of any right, title or interest in the Subject Patent and any Counterpart 
Patent. 

RESPONSE TO REQUEST FOR PRODUCTION NO, 12 : 

: In addition to its General Objections, ICU objects to this request to the extent 
that it seeks information protected by the attorney-client privilege and/or the work- 
product doctrine, or any other lawfully recognized privilege or immunity. 

ICU objects to producing confidential documents called for by this Request to 
the extent that it seeks information that is confidential to ICU or to third parties. 

ICU further objects to this request on the grounds that it is overbroad and 
seeks information that is not relevant to the claim or defense of any party. For 
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example, the phrase "any Counterpart Patent" is overbroad and seeks information 
that is not relevant to the claim or defense of any party. ICU objects to providing 
any information relating to pending patent applications as the confidentiality of such 
applications outweighs any potential relevance to this action. 

Subject to and without waiving its specific and general objections, ICU 
responds as follows: ICU will produce relevant, responsive, non-privileged 
documents in its possession, custody or control. 
REQUEST FOR PRODUCTION NO. 13 : 

' All documents constituting, referring or relating to any license or sub-license 
of, or any effort, request or refusal to license or sublicense, any right, title or interest 
in the Subject Patent, any Counterpart Patent, or any alleged invention described or 
claimed in the Subject Patent or any Counterpart Patent. 
RESPONSE TO REQUEST FOR PRODUCTION NO. 13 : 

In addition to its General Objections, ICU objects to this request to the extent 
that it seeks information protected by the attorney-client privilege and/or the work- 
product doctrine, or any other lawfully recognized privilege or immunity. 

ICU objects to producing confidential documents called for by this Request to 
the extent that it seeks information that is confidential to ICU or to third parties, 
; ICU further objects to this request on the grounds that it is overbroad and 
unduly burdensome. ICU objects that the terms "any Counterpart Patent" and 
"described" render this request vague, ambiguous, overbroad and this request seeks 
information that is not relevant to the claim or defense of any party. Furthermore, 
the term "described" calls for a legal conclusion as what constitutes an invention - 
inventions are defined by claims. ICU objects to providing any information relating 
to pending patent applications as the confidentiality of such applications outweighs 
any potential relevance to this action. 
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Subject to and without waiving its specific and general objections, ICU 
responds as follows: ICU will produce relevant, responsive, non-privileged 
documents in its possession, custody or control. 
REQUEST FOR PRODUCTION NO. 14 : 

All documents referring or relating to, or commenting upon the significance, 
importance or merit, or lack thereof, of any alleged invention described or claimed 
in the Subject Patent or any Counterpart Patent. 
RESPONSE TO REQUEST FOR PRODUCTION NO. 14 ; 

' In addition to its General Objections, ICU objects to this request to the extent 
that it seeks information protected by the attorney-client privilege and/or the work- 
product doctrine, or any other lawfully recognized privilege or immunity. 

; ICU objects to producing confidential documents called for by this Request to 
the extent that it seeks information that is confidential to ICU or to third parties. 

ICU further objects to this request on the grounds that it is overbroad and 
unduly burdensome. ICU objects that the terms "any Counterpart Patent" and 
"described" render this request vague, ambiguous, overbroad and this request seeks 
information that is not relevant to the claim or defense of any party. Furthermore, 
the term "described" calls for a legal conclusion as what constitutes an invention - 
inventions are defined by claims. ICU objects to providing any information relating 
to pending patent applications as the confidentiality of such applications outweighs 
any potential relevance to this action. 

ICU objects to this request as premature to the extent it calls for expert 
disclosures. 

ICU further objects to this request on the grounds that it is vague and 
ambiguous. For example, the phrase "significance, importance or merit" is vague 
and ambiguous. 
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Subject to and without waiving its specific and general objections, ICU 
responds as follows: ICU will produce relevant, responsive, non-privileged 
documents in its possession, custody or control. 
REQUEST FOR PRODUCTION NO. 15 : 

All documents referring or relating to the validity, enforceability, or scope of 
the Subject Patent or any Counterpart Patent, including, without limitation, all 
documents and things (including opinions, search reports, correspondence with 
searchers, prior art collections, internal company communications, and minutes or 
notes of meetings) referring or relating to any search, analysis, investigation or stud) 
regarding the validity, enforceability, or scope of the Subject Patent or any 
Counterpart Patent. 

RESPONSE TO REQUEST FOR PRODUCTION NO. 15 ; 

' In addition to its General Objections, ICU objects to this request to the extent 
that it seeks information protected by the attorney-client privilege and/or the work- 
product doctrine, or any other lawfully recognized privilege or immunity. 

ICU objects to producing confidential documents called for by this Request to 
the extent that it seeks information that is confidential to ICU or to third parties. 

ICU further objects to this request on the grounds that it is overbroad and 
seeks information that is not relevant to the claim or defense of any party. For 
example, the phrase "any Counterpart Patent" is overbroad and seeks information 
that is not relevant to the claim or defense of any party. ICU objects to providing 
any information relating to pending patent applications as the confidentiality of sue 
applications outweighs any potential relevance to this action. 

ICU objects to this request as premature to the extent it calls for expert 
disclosures. 

Subject to and without waiving its specific and general objections, ICU 
responds as follows: ICU will produce relevant, responsive, non-privileged 
documents in its possession, custody or control. 
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REQUEST FOR PRODUCTION NO. 16 : 

All documents referring or relating to the enforcement of the Subject Patent oi 
my Counterpart Patent including, without limitation, all documents and things 
[including, without limitation, complaints, answers, pleadings, affidavits, deposition 
transcripts, interrogatory responses, responses to requests for admissions, 
memoranda, briefs, correspondence among parties and so forth) referring or relating 
to any civil action (other than this civil action), Patent and Trademark Office 
proceeding, International Trade Commission proceeding or other proceeding, 
whether inside or outside of the United States, involving any alleged infringement o 
the Subject Patent or any Counterpart Patent. 
RESPONSE TO REQUEST FOR PRODUCTION NO. 16 : 

; In addition to its General Objections, ICU objects to this request to the extent 
that it seeks information protected by the attorney-client privilege and/or the work- 
product doctrine, or any other lawfully recognized privilege or immunity. 

ICU objects to producing confidential documents called for by this Request to 
the extent that it seeks information that is confidential to ICU or to third parties. 

ICU further objects to this request on the grounds that it is overbroad and 
seeks information that is not relevant to the claim or defense of any party. For 
example, the phrase "any Counterpart Patent" is overbroad and seeks information 
that is not relevant to the claim or defense of any party. ICU objects to providing 
any information relating to pending patent applications as the confidentiality of such 
applications outweighs any potential relevance to this action. 

ICU further objects to this request on the grounds that it is unduly 
burdensome and oppressive to the extent it seeks information that is publicly 
available. 

REQUEST FOR PRODUCTION NO. 17 : 

All documents referring or relating to ICU's actual or prospective claims that 
ALARJS has infringed one or more claims of the Subject Patent or Counterpart 
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Patent, Including, without limitation, all documents and things referring or relating 
to any tests, investigations, or experiments regarding any products made, sold, 
marketed or promoted by ALARIS ever suspected of infringing, or now or later to 
be alleged to have infringed one or more of such claims. 
RESPONSE TO REQUEST FOR PRODUCTION NO. 17 : 

In addition to its General Objections, ICU objects to this request to the extent 
that it seeks information protected by the attorney-client privilege and/or the work- 
product doctrine, or any other lawfully recognized privilege or immunity. For 
example, the phrase "prospective claims" seeks information protected by the 
attorney-client privilege and/or the work-product doctrine, to the extent such 
information even exists. 

, ICU objects to producing confidential documents called for by this Request to 
the extent that it seeks information that is confidential to ICU or to third parties. 

ICU further objects to this request on the grounds that it is overbroad and 
seeks information that is not relevant to the claim or defense of any party. For 
example, the phrase "any Counteipart Patent" is overbroad and seeks information 
that is not relevant to the claim or defense of any party. ICU objects to providing 
any information relating to pending patent applications as the confidentiality of such 
applications outweighs any potential relevance to this action. 

ICU further objects to this request on the grounds that it is vague and 
ambiguous. For example, the phrase "ever suspected" is vague and ambiguous. 

; ICU objects to this request as premature to the extent it calls for expert 
disclosures. 

Subject to and without waiving its specific and general objections, ICU 
responds as follows: ICU will produce relevant, responsive, non-privileged 
documents in its possession, custody or control. 
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REQUEST FOR PRODUCTION NO. 18 : 

All documents constituting, referring or relating to any license obtained or 
requested by 1CU pertaining to the Subject Patent or any Counterpart Patent. 
RESPONSE TO REQUEST FOR PRODUCTION NO. 18 : 

In addition to its General Objections, ICU objects to this request to the extent 
that it seeks information protected by the attorney-client privilege and/or the work- 
product doctrine, or any other lawfully recognized privilege or immunity. 

ICU objects to producing confidential documents called for by this Request to 
the extent that it seeks information that is confidential to ICU or to third parties. 

ICU further objects to this request on the grounds that it is overbroad and 
seeks information that is not relevant to the claim or defense of any party. For 
example, the phrase "any Counterpart Patent" is overbroad and seeks information 
that is not relevant to the claim or defense of any party. ICU objects to providing 
any information relating to pending patent applications as the confidentiality of such 
applications outweighs any potential relevance to this action. 

Further, Request for Production No. 18 is unduly burdensome because it is 
duplicative of Maris' Request for Production No. 13. 

ICU further objects to this request on the grounds that it is vague and 
ambiguous. For example, the phrase "pertaining" is vague and ambiguous. 

Subject to and without waiving its specific and general objections, ICU 
responds as follows: ICU will produce relevant, responsive, non-privileged 
documents in its possession, custody or control. 
REQUEST FOR PRODUCTION NO, 19 : 

1 All documents referring or relating to the first public display, disclosure, or 
use of any alleged invention described or claimed in the Subject Patent. 
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RESPONSE TO REQUEST FOR PRODUCTION NO. 1,9 ; 

In addition to its General Objections, ICU objects to this request to the extent 
that it seeks information protected by the attorney-client privilege and/or the work- 
product doctrine, or any other lawfully recognized privilege or immunity. 

ICU objects to producing confidential documents called for by this Request to 
the extent that it seeks information that is confidential to ICU or to third parties. 

ICU further objects to this request on the grounds that it is overbroad and 
unduly burdensome. ICU objects that the term "described" renders this request 
vague, ambiguous, overbroad and this request seeks information that is not relevant 
to the claim or defense of any party. Furthermore, the term "described" calls for a 
legal conclusion as what constitutes an invention - inventions are defined by claims 

; Further, Request for Production No. 1 9 is unduly burdensome because it is 
duplicative of Maris' Request for Production No. 1 . 

Subject to and without waiving its specific and general objections, ICU 
responds as follows: ICU will produce relevant, responsive, non-privileged 
documents in its possession, custody or control. 
REQUEST FOR PRODUCTION NO. 20 : 

All documents referring or relating to the first sale or offer for sale of any 
alleged invention described or claimed in the Subject Patent, or any product 
embodying any alleged invention described or claimed in the Subject Patent. 
RESPONSE TO REQUEST FOR PRODUCTION NO. 20 : 

: In addition to its General Objections, ICU objects to this request to the extent 
that it seeks information protected by the attorney-client privilege and/or the work 
product doctrine, or any other lawfully recognized privilege or immunity. 

ICU objects to producing confidential documents called for by this Request to 
the extent that it seeks information that is confidential to ICU or to third parties. 

ICU further objects to this request on the grounds that it is overbroad and 
unduly burdensome. ICU objects that the term "described" renders this request 
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vague, ambiguous, overbroad and this request seeks information that is not relevant 
to the claim or defense of any party. Furthermore, the term "described" calls for a 
legal conclusion as what constitutes an invention - inventions are defined by claims 

Further, ICU objects to this request as unduly burdensome to the extent it is 
duplicative of Maris' Request for Production No. 1 . 

Subject to and without waiving its specific and general objections, ICU 
responds as follows: ICU will produce relevant, responsive, non-privileged 
documents in its possession, custody or control. 
REQUEST FOR PRODUCTION NO. 21 : 

All documents referring or relating to the SmartSite® or SmartSite Plus® 

products. 

RESPONSE TO REQUEST FOR PRODU CTION NO. 21: 

' In addition to its General Objections, ICU objects to this request to the extent 
that it seeks information protected by the attorney-client privilege and/or the work- 
product doctrine, or any other lawfully recognized privilege or immunity. 

ICU objects to producing confidential documents called for by this Request to 
the extent that it seeks information that is confidential to ICU or to third parties. 

ICU further objects to this request on the grounds that it is oveibroad and 
seeks information that is not relevant to the claim or defense of any party. 

Subject to and without waiving its specific and general objections, ICU 
responds as follows: ICU will produce relevant, responsive, non-privileged 
documents in its possession, custody or control. 
REQUEST FOR PRODUCTION NO. 22 : 

' All documents referring or relating to ALARIS's cun-ent or past needlefree or 
needleless valve products, including any and all correspondence or communications 
among or between ICU and its distributors and/or other third parties, any and all 
press or marketing releases, and any and all documents referring or relating to any 
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internal interdepartmental or intradepartmental correspondence, communications or 
memoranda. 

RESPONSE TO REQUEST FOR PRODUC TION NO. 22: 

In addition to its General Objections, ICU objects to this request to the extent 
that it seeks information protected by the attorney-client privilege and/or the work- 
product doctrine, or any other lawfully recognized privilege or immunity. 

ICU objects to producing confidential documents called for by this Request to 
the extent that it seeks information that is confidential to ICU or to third parties. 

' ICU further objects to this request on the grounds that it is overbroad and 
seeks information that is not relevant to the claim or defense of any party. 

ICU further objects to this request on the grounds that it is vague and 
ambiguous. For example, the term "past" has not been defined and is vague and 
ambiguous. Further, the terms "needlefree" and "needleless" are vague and 
ambiguous to the extent Maris meant to give them different meanings. 

Subject to and without waiving its specific and general objections, ICU 
responds as follows: ICU will produce relevant, responsive, non-privileged 
documents in its possession, custody or control. 
REQUEST FOR PRODUCTION NO. 23 : 

' All documents constituting, referring or relating to any internal, 
interdepartmental, or intradepartmental correspondence, communications, or 
memoranda that refer or relate to the Subject Patent or any Counterpart Patent or an) 
alleged invention described or claimed in said patents. 
RESPONSE TO REQUEST FOR PRODUC TION NO. 23: 

' In addition to its General Objections, ICU objects to this request to the extent 
that it seeks information protected by the attorney-client privilege and/or the work 
product doctrine, or any other lawfully recognized privilege or immunity. 

ICU objects to producing confidential documents called for by this Request to 
the extent that it seeks information that is confidential to ICU or to third parties. 

rv rvi fifto AH«5 fVBKxl -23- lCU'S RESPONSE TO ALARJS' REQUESTS 

SACV 04-689 AHS(VBKx) t> ".u FOR PRODUCTION NOS- 1-46 



EXHII 
Page 2 



68 



1 

2 
3 
4 
5 
6 
7 
8 
9 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
26 
27 
28 



ICU further objects to this request on the grounds that it is overbroad and 
unduly burdensome. ICU objects that the terms "any Counterpart Patent" and 
"described" render this request vague, ambiguous, overbroad and this request seeks 
information that is not relevant to the claim or defense of any party. Furthermore, 
the term "described" calls for a legal conclusion as what constitutes an invention - 
inventions are defined by claims. ICU objects to providing any information relating 
to pending patent applications as the confidentiality of such applications outweighs 
any potential relevance to this action. 

' Subject to and without waiving its specific and general objections, ICU 
responds as follows: ICU will produce relevant, responsive, non-privileged 
documents in its possession, custody or control. 
REQUEST FOR PRODUCTION NO. 24 : 

All documents constituting, referring or relating to correspondence or 
communications among ICU employees, or between ICU and any third party, that 
refer or relate to the Subject Patent or any Counterpart Patent of any alleged 
invention described or claimed in said patents. 
RESPONSE TO REQUEST FOR PRODUCTION NO. 24 : 

In addition to its General Objections, ICU objects to this request to the extent 
that it seeks information protected by the attorney-client privilege and/or the work- 
product doctrine, or any other lawfully recognized privilege or immunity. 

ICU objects to producing confidential documents called for by this Request to 
the extent that it seeks information that is confidential to ICU or to third parties. 

ICU further objects to this request on the grounds that it is overbroad and 
unduly burdensome. ICU objects that the terras "any Counterpart Patent" and 
"described" render this request vague, ambiguous, overbroad and this request seeks 
information that is not relevant to the claim or defense of any party. Furthermore, 
the term "described" calls for a legal conclusion as what constitutes an invention - 
inventions are defined by claims. ICU objects to providing any information relating 
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to pending patent applications as the confidentiality of such applications outweighs 
any potential relevance to this action. 

Further, ICU object to this request as unduly burdensome to the extent it is 
duplicative of Alaris' Request for Production No. 23. 

Subject to and without waiving its specific and general objections, ICU 
responds as follows: ICU will produce relevant, responsive, non-privileged 
documents in its possession, custody or control. 
REQUEST FOR PRODUCTION NO. 25 : 

' All documents referring or relating to the marking of any products with the 
number of the Subject Patent. 

RESPONSE TO REQUEST FOR PRODUCTION NO. 25 ; 

; In addition to its General Objections, ICU objects to this request to the extent 
that it seeks information protected by the attorney-client privilege and/or the work- 
product doctrine, or any other lawfully recognized privilege or immunity. 

ICU objects to producing confidential documents called for by this Request to 
the extent that it seeks information that is confidential to ICU or to third parties. 

Subject to and without waiving its specific and general objections, ICU 

responds as follows: ICU will produce relevant, responsive, non-privileged 
i 

documents in its possession, custody or control. 
REQUEST FOR PRODUCTION NO, 26 : 

All documents showing gross and net sales and/or licenses of products that 
ICU contends are covered by any claim of the Subject Patent, including the numbers 
of products sold or otherwise distributed and the dollar amounts of such sales. 
RESPONSE TO REQUEST FOR PRODUCTION NO. 26 : 

In addition to its General Objections, ICU objects to this request to the extent 
that it seeks information protected by the attorney-client privilege and/or the work- 
product doctrine, or any other lawfully rebognized privilege or immunity. 
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ICU objects to producing confidential documents called for by this Request to 
the extent that it seeks information that is confidential to ICU or to third parties. 

ICU further objects to this request on the grounds that it is overbroad and 
seeks information that is not relevant to the claim or defense of any party. For 
example, this request is not date limited and is therefore overbroad. 

ICU further objects to this request on the grounds that is vague and 
ambiguous. For example, the term "licenses" is vague and ambiguous. 

ICU objects to the extent this request calls for a legal conclusion as the 
request requires ICU to draw a legal conclusion as to what products are "covered by 
any claim" of the '509 patent. 

Subject to and without waiving its specific and general objections, ICU 
responds as follows: ICU will produce relevant, responsive, non-privileged 
documents in its possession, custody or control. 
REQUEST FOR PRODUCTION NO. 27 : 

All design, engineering, manufacturing, and marketing documents that refer 
1 or relate to IClTs Clave product, including all predecessor and related products 
regardless of name, whether commercially available or not. 
RESPONSE TO REQUEST FOR PRODUCTION NO, 27 : 

; In addition to its General Objections, ICU objects to this request to the extent 
that it seeks information protected by the attorney-client privilege and/or the work- 
product doctrine, or any other lawfully recognized privilege or immunity, 

ICU objects to producing confidential documents called for by this Request to 
the extent that it seeks information that is confidential to ICU or to third parties. 

ICU objects that this request is overbroad, unduly burdensome and seeks 
information that is not relevant to the claim or defense of any party. 

ICU further objects to this request on the grounds that is vague and 
ambiguous. For example, the terms "predecessor" and "related products" are vague 
and ambiguous. 
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Further, ICU object to this request as unduly burdensome to the extent it is 
duplicative of Alaris' Request for Production No. 1-3. 

Subject to and without waiving its specific and general objections, ICU 
responds as follows: ICU will produce relevant, responsive, non-privileged 
documents in its possession, custody or control. 
REQUEST FOR PRODUCTION NO. 28 ; 

All documents constituting, referring or relating to communications to or fron 
the FDA regarding ICU's Clave product (and any predecessor or related products 
regardless of name), including all 510(k), PMA, PMAS, and clinical protocol and 
test result documents. 

RESPONSE TO REQUEST FOR PRODUCTION NO. 28 : 

; In addition to its General Objections, ICU objects to this request to the extent 
that it seeks information protected by the attorney-client privilege and/or the work- 
product doctrine, or any other lawfully recognized privilege or immunity. 

ICU objects to producing confidential documents called for by this Request to 
the extent that it seeks information that is confidential to ICU or to third parties. 

ICU objects that this request is overbroad, unduly burdensome and seeks 
information that is not relevant to the claim or defense of any party. 

; ICU further objects to this request on the grounds that is vague and 
ambiguous. For example, the terms "predecessor" and "related products" are vague 
and ambiguous. Further, the terms "PMA," "PMAS," and the phrase "clinical 
protocol and test result documents" are vague and ambiguous because they are not 
defined. 

Subject to and without waiving its specific and general objections, ICU 
responds as follows: ICU will produce relevant, responsive, non-privileged 
documents in its possession, custody or control. 
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REQUEST FOR PRODUCTION NO. 29 : 

All documents referring or relating to the possibility of an ICU needlefree or 
needleless valve that would not have or require a spike or spike element (as 
described in the 509 Patent) as part of the valve design. 
RESPONSE TO REQUEST FOR PRODUCTION NO. 29 ; 

In addition to its General Objections, ICU objects to this request to the extent 
that it seeks information protected by the attorney-client privilege and/or the work- 
product doctrine, or any other lawfully recognized privilege or immunity. 

' ICU objects to producing confidential documents called for by this Request to 
the extent that it seeks information that is confidential to ICU or to third parties- 

ICU objects that this request is overbroad, unduly burdensome and seeks 
information that is not relevant to the claim or defense of any party. 

' ICU further objects to this request on the grounds that it is overbroad and 
seeks information that is not relevant to the claim or defense of any party. 

ICU objects to this request as premature to the extent it calls for expert 
disclosures. 

ICU further objects to this request on the grounds that it is vague and 
ambiguous. For example, the terms "possibility" "needlefree" and "needleless" are 
vague and ambiguous. 

Subject to and without waiving its specific and general objections, ICU 
responds as follows: ICU will produce relevant, responsive, non-privileged 
documents in its possession, custody or control. 
REQUEST FOR PRODUCTION NO. 30 : 

All documents referring or relating to any sale or offer to sell of the Clave on 
or before December I, 1991. 
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RESPONSE TO REQUEST FOR PRODUCTION NO. 30 ; 

In addition to its General Objections, ICU objects to this request to the extent 
that it seeks information protected by the attorney-client privilege and/or the work- 
product doctrine, or any other lawfully recognized privilege or immunity. 

Subject to and without waiving its specific and general objections, ICU 
responds as follows: no responsive documents exist. 
REQUEST FOR PRODUCTION NO. 31 ; 

All documents referring or relating to ICU's representation for Trademark . 
Registration No. 1,882,887 that ICU's first use of the mark CLAVE for "medical 
connectors and component parts thereof for use in transferring fluids" was in 
September 1991 (see Ex. 8 to the 7/16/04 Declaration of Christopher D. Bright). 
RESPONSE TO REQUEST FOR PRODUCTION NO- 31 ; 

' In addition to its General Objections, ICU objects to this request to the extent 
that it seeks information protected by the attorney-client privilege and/or the work- 
product doctrine, or any other lawfully recognized privilege or immunity. 

ICU objects to producing confidential documents called for by this Request to 
the extent that it seeks information that is confidential to ICU or to third parties. 

ICU further objects to this request on the grounds that it is overbroad and 
seeks information that is not relevant to the claim or defense of any party. 

Subject to and without waiving its specific and general objections, ICU 
responds as follows: ICU will produce relevant, responsive, non-privileged 
documents in its possession, custody or control. 
REQUEST FOR PRODUCTION NO. 32 ; 

All documents referring or relating to or constituting the design history file 
for the Clave. 
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RESPONSE TO REQUEST FOR PRODUCTION NO. 32 : 

In addition to its General Objections, ICU objects to this request to the extent 
that it seeks information protected by the attorney-client privilege and/or the work- 
product doctrine, or any other lawfully recognized privilege or immunity. 

ICU objects to producing confidential documents called for by this Request to 
the extent that it seeks information that is confidential to ICU or to third parties. 

ICU further objects to this request on the grounds that it is vague and 
ambiguous. For example, the phrase "design history file" is vague and ambiguous. 

' Further, ICU object to this request as unduly burdensome to the extent it is 
duplicative of Alaris' Request for Production No. 27. 

Subject to and without waiving its specific and general objections, ICU 
responds as follows: ICU will produce relevant, responsive, non-privileged 
documents in its possession, custody or control. 
REQUEST FOR PRODUCTION NO. 33 : 

All documents on which ICU will rely in this litigation. 
RESPONSE TO REQUEST FOR PRODUCTION NO. 33 : 

In addition to its General Objections, ICU objects to this request to the extent 
that it seeks information protected by the attorney-client privilege and/or the work- 
product doctrine, or any other lawfully recognized privilege or immunity. 

ICU objects to producing confidential documents called for by this Request to 
the extent that it seeks information that is confidential to ICU or to third parties. 

ICU further objects to this request on the grounds that it is vague, ambiguous 
and overbroad. 

ICU objects to this request as premature to the extent it calls for expert 
disclosures. 

Subject to and without waiving its specific and general objections, ICU 
responds as follows: ICU will produce relevant, responsive, non-privileged 
documents in its possession, custody or control. 
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REQUEST FOR PRODUCTION NO. 34 ; 

All documents referring or relating to ICU's claims and allegations that this 
lawsuit could not be brought any earlier than June 16, 2004, i.e., the date ICU's 
Complaint was Filed. (See, e.g., ICU's 6/18/04 Ex Parte Application For A TRO and 
Order To Show Cause Why A Preliminary Injunction Should Not Issue at page 1; 
ICU's 6/23/04 Reply To ALARIS's Opposition To ICU's Ex Parte Application For 
A TRO and Order To Show Cause Why A Preliminary Injunction Should Not Issue 
at pages 1-2.) 

RE'SPONSE TO REQUEST FOR PRODUCTION NO. 34 : 

In addition to its General Objections, ICU objects to this request to the extent 
that it seeks information protected by the attorney-client privilege and/or the work- 
product doctrine, or any other lawfully recognized privilege or immunity. 

ICU objects to producing confidential documents called for by this Request to 
the extent that it seeks information that is confidential to ICU or to third parties. 

ICU further objects to this request on the grounds that the phrase "ICU's 
claims and allegations that this lawsuit could not be brought any earlier than June 
16, 2004" is a misstatement of ICU's pleadings to which Request for Production No 
34 cites. 

ICU further objects to this request on the grounds that it is vague and 
ambiguous. 

Subject to and without waiving its specific and general objections, ICU 
responds as follows: ICU will produce relevant, responsive, non-privileged 
documents in its possession, custody or controK 
REbUEST FOR PRODUCTION NO. 35 : 

All documents referring or relating to the construction, interpretation, or scope 
of any patent claim or term in the Subject Patent or any Counterpart Patent. 
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RESPONSE TO REQUEST FOR PRODUCTION NO. 35 : 

In addition to its General Objections, ICU objects to this request to the extent 
that it seeks information protected by the attorney-client privilege and/or the work- 
product doctrine, or any other lawfully recognized privilege or immunity. 

ICU objects to producing confidential documents called for by this Request to 
the extent that it seeks information that is confidential to ICU or to third parties. 

ICU further objects to this request on the grounds that it is overbroad and 
seeks information that is not relevant to the claim or defense of any party. For 
example, the phrase "any Counterpart Patent" is overbroad and seeks information 
that is not relevant to the claim or defense of any party. ICU objects to providing 
any information relating to pending patent applications as the confidentiality of such 
applications outweighs any potential relevance to this action. 

ICU objects to this request as premature to the extent it calls for expert 
disclosures. 

. Subject to and without waiving its specific and general objections, ICU 
responds as follows: ICU will produce relevant, responsive, non-privileged 
documents in its possession, custody or control. 
REQUEST FOR PRODUCTION NO. 36 : 

Each dictionary, treatise, publication, or other document that supports, tends 
to support, refutes, or tends to refute ICU's construction of any term(s) of any of the 
claims of the Subject Patent or any Counterpart Patent, 
RESPONSE TO REQUEST FOR PRODUCTION NO. 36 : 

In addition to its General Objections, ICU objects to this request to the extent 
that it seeks information protected by the attorney-client privilege and/or the work- 
product doctrine, or any other lawfully recognized privilege or immunity. 

ICU objects to producing confidential documents called for by this Request to 
the extent that it seeks information that is'confidential to ICU or to third parties. 
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ICU further objects to this request on the grounds that it is overbroad and 
seeks information that is not relevant to the claim or defense of any party. For 
example, the phrase "any Counterpart Patent" is overbroad and seeks information 
that is not relevant to the claim or defense of any party. ICU objects to providing 
any information relating to pending patent applications as the confidentiality of such 
applications outweighs any potential relevance to this action. 

ICU objects to this request as premature to the extent it calls for expert 

disclosures, 
t 

Subject to and without waiving its specific and general objections, ICU 
responds as follows: ICU will produce relevant, responsive, non-privileged 
documents in its possession, custody or control. 
REQUEST FOR PRODUCTION NO. 37 ; 

All documents that ICU contends are sufficient to show the level of ordinary 
skill in the art for any claim of the Subject Patent or any Counterpart Patent. 
RESPONSE TO REQUEST FOR PRODUCTION NO. 37 : 

In addition to its General Objections, ICU objects to this request to the extent 
that it seeks information protected by the attorney-client privilege and/or the work- 
product doctrine, or any other lawfully recognized privilege or immunity, 

ICU objects to producing confidential documents called for by this Request to 
the extent that it seeks information that is confidential to ICU or to third parties. 

ICU further objects to this request on the grounds that it is overbroad and 

seeks information that is not relevant to the claim or defense of any party. For 

example, the phrase "any Counterpart Patent" is overbroad and seeks information 
i 

that is not relevant to the claim or defense of any party. ICU objects to providing 
any information relating to pending patent applications as the confidentiality of such 
applications outweighs any potential relevance to this action. 

ICU objects to this request as premature to the extent it calls for expert 
disclosures. 
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Subject to and without waiving its specific and general objections, 1CU 
responds as follows: ICU will produce relevant, responsive, non-privileged 
documents in its possession, custody or control. 
REQUEST FOR PRODUCTION NO. 38 : 

All documents that ICU contends are sufficient to show commercial success 
or lack thereof for products incorporating any alleged invention in the Subject 
Patent. 

RESPONSE TO REQUEST FOR PRODUCTION NO. 38 : 

In addition to its General Objections, ICU objects to this request to the extent 
that it seeks information protected by the attorney-client privilege and/or the work- 
product doctrine, or any other lawfully recognized privilege or immunity. 

; ICU objects to producing confidential documents called for by this Request to 
the extent that it seeks information that is confidential to ICU or to third parties. 

ICU further objects to this request on the grounds that it is overbroad, unduly 
burdensome and seeks information that is not relevant to the claim or defense of any 
party. 

ICU further objects to this request on the grounds that it is vague and 
ambiguous. For example, the term "incorporating" is vague and ambiguous, 

ICU objects to this request as premature to the extent it calls for expert 
disclosures. 

Subject to and without waiving its specific and general objections, ICU 
responds as follows: ICU will produce relevant, responsive, non-privileged 
documents in its possession, custody or control. 
REQUEST FOR PRODUCTION NO. 39 : 

AH documents that ICU contends are sufficient to show objective indicia or j 
"secondary considerations" (including but not limited to commercial success, failure 
of others, long- felt need, and industry acquiescence) concerning any claim of the 
Subject Patent 
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RESPONSE TO REQUEST FOR PRODUCTION NO. 39 : 

In addition to its General Objections, ICU objects to this request as vague and 
ambiguous. 

ICU objects to producing confidential documents called for by this Request to 
the extent that it seeks information that is confidential to ICU or to third parties. 

ICU objects to this request as premature to the extent it calls for expert 
disclosures. 

Subject to and without waiving its specific and general objections, ICU 
responds as follows: ICU will produce relevant, responsive, non-privileged 
documents in its possession, custody or control. 
REQUEST FOR PRODUCTION NO. 40 : 

i All organizational charts sufficient to demonstrate the general organization 
and reporting structure of ICU from the time ICU began to develop the Clave to the 
present. ! 
RESPONSE TO REQUEST FOR PRODUCTION NO. 40 : 

In addition to its General Objections, ICU objects to producing confidential 
documents called for by this Request to the extent that it seeks information that is 
confidential to ICU or to third parties. 

Subject to and without waiving its specific and general objections, ICU 
responds as follows: ICU will produce relevant, responsive, non-privileged 
documents in its possession, custody or control. 
REQUEST FOR PRODUCTION NO. 41 : 

Produce representative samples of all packaging, labeling, products, 
instruction manuals, price lists, brochures, and/or advertising bearing the patent 
number of the Subject Patent. j 
RESPONSE TO REQUEST FOR PRODUCTION NO. 41 : 

In addition to its General Objections, ICU objects to this request on the 
grounds that it is overbroad. 
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ICU objects to producing confidential documents called for by this Request to 
the extent that it seeks information that is confidential to ICU or to third parties. 

Subject to and without waiving its specific and general objections, ICU 
responds as follows: ICU will produce relevant, responsive, non-privileged 
documents in its possession, custody or control. 
REQUEST FOR PRODUCTION NO. 42 : 

All documents and things referring or relating to ICU's document retention 
policies. 

RESPONSE TO REQUEST FOR PRODUCTION NO. 42 : 

In addition to its General Objections, ICU objects to producing confidential 
documents called for by this Request to the extent that it seeks information that is 
confidential to ICU or to third parties. 

Subject to and without waiving its specific and general objections, ICU 
responds as follows: ICU will produce relevant, responsive, non-privileged 
documents in its possession, custody or control. 
REQUEST FOR PRODUCTION NO. 43 : 

All documents and things that supported or formed a basis for the preparation 
of ICU's Complaint or ICU's Answer to ALARIS's Counterclaim. 
RESPONSE TO REQUEST FOR PRODUCTION NO. 43 : 

In addition to its General Objections, ICU objects to this request to the extent 
that it seeks information protected by the attorney-client privilege and/or the work- 
product doctrine, or any other lawfully recognized privilege or immunity. 

ICU objects to producing confidential documents called for by this Request to 
the extent that it seeks information that is confidential to ICU or to third parties. 

Subject to and without waiving its specific and general objections, ICU 
responds as follows: ICU will produce relevant, responsive, non-privileged 
documents in its possession, custody or c6ntroL 
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REQUEST FOR PRODUCTION NO. 44 : 

All document and things identified in ICU's Initial disclosures. 
RESPONSE TO REQUEST FOR PRODUCTION NO. 44 : 

In addition to its General Objections, ICU objects to producing confidential 
documents called for by this Request to the extent that it seeks information that is 
confidential to ICU or to third parties. 

Subject to and without waiving its specific and general objections, ICU 
responds as follows: ICU will produce relevant, responsive, non-privileged 
documents in its possession, custody or control. 
REQUEST FOR PRODUCTION NO. 45 : 

All documents that support, tend to support, refute, or tend to refute ICU's 
allegation of willful infringement. 

RESPONSE TO REQUEST FOR PRODUCTION NO. 45 : 

In addition to its General Objections, ICU objects to this request to the extent 
that it seeks information protected by the attorney-client privilege and/or the work- 
product doctrine, or any other lawfully recognized privilege or immunity. 

ICU objects to producing confidential documents called for by this Request to 
the extent that it seeks information that is confidential to ICU or to third parties. 

; Subject to and without waiving its specific and general objections, ICU 
responds as follows: ICU will produce relevant, responsive, non-privileged 
documents in its possession, custody or control. 
REQUEST FOR PRODUCTION NO. 46 : 

All documents that support, tend to support, refute, or tend to refute ICU's 
allegation that a TRO or preliminary injunction was appropriate in this case. 
RESPONSE TO REQUEST FOR PRODUCTION NO. 46 : 

In addition to its General Objections, ICU objects to this request to the extent 
that it seeks information protected by the Attorney-client privilege and/or the work- 
product doctrine, or any other lawfully recognized privilege or immunity. 
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ICU objects to producing confidential documents called for by this Request to 
the extent that it seeks information that is confidential to ICU or to third parties. 

ICU objects to this request as premature to the extent it calls for expert 
disclosures. 

Subject to and without waiving its specific and general objections, ICU 
responds as follows: ICU will produce relevant, responsive, non-privileged 
documents in its possession, custody or control. 



Dated: October 18, 2004 




Paul HagtinasJariofskv & Walker LLP 



S. CHRISTIAN PLATT 



Attorneys for Plaintiff and Counter-defendant 
ICU MEDICAL, INC 
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EXHIBIT 4 



McCUTGHEN 



MCCOTCHEN, DOYLE, BROWN * ENERSEN, U P 



Direct: (650) 84M928 

August 6, 2001 - cplan@mdb* com 



VIA FACSIMILE AND FEDEX 

Mr, Kurt L. Grossman 
Wood, Hereon & Evans 
2700 Carew Tower 
Cincinnati, OH 45202 

Medex v ICU, Southern District of Ohio 
Cose No. C2 99-679 

Dear Kurt 

I write to notify you that ICU Medical elects to rely on opinions of counsel 
regarding noninfringement of Mcdcx's Re '841 Patent as a defense to Medex's allegations 
of willful infringement. Enclosed by FedEx are documents relating to the opinions of 
counsel upon which ICU Medical intends to rely. 




Enclosures (by FedEx only) 




CO 

30 



ATTORNEYS AT LAW 



3150 Porter Drive Son Francisco 

Palo Alto. California 94304-1212 tos Angeles 

Tel (650) 849-4400 Fax {850 r 849-4800 Palo Alto 

www mccuichen com Walnut Creek 



AMIiatB Oflico 
Taipei 
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EXHIBIT 5 



JGN-17-2002 10:05 



UOODi KERRON PND EWNS 



IN THE UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF OHIO 
EASTERN DIVISION 



P 02 



irtf-jnilrtcanon 

Dale Mff/gZr 
Witness , 



MEDEX, INC , 



Plaintiff 



vs. 



ICU MEDICAL, INC., 

Defendant 



MEDEX, INC., 



CountexdefeodanL 




ICU MEDICAL, INC., 

Counterclaimant, 

vs 



) 
) 

) Case No. C2 99-679 
) 

) Judge Holschuh 

) Magistrate Judge Abe] 

) 

) 

) 

_ ) THIRD SUPPLEMENTAL RESPONSE OF 
) DEFENDANT ICU MEDICAL, INC. TO 
) PLAINTIFF MEDEX, INC.'S FIRST SET 
) OF INTERROGATORIES 
) (NO. 5) 

) 
) 
) 
) 

. ) 



Pursuant to Rules 26(e)(2) and 33 of the Federal Rules of Civil Procedure, Defendant and 
Counterclaimant ICU MEDICAL. INC ("ICU Medical") hereby supplements its response to 
Plainti/JMedex, Inc 's First Set of Interrogatories (No. 5), as follows: 

GENERAL OBJECTIONS 
A. ICU Medical incorporates by reference the general objections set forth in 
-RESPONSES, OF D EEE NaAW-iCU-j^ICAL, IKC TO P fcOTGT-WffiDBXrTNCrS" 
FIRST SET OF INTERROGATORJEslNOs"7"i4) 
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SPECIFIC RESPONSES 

INTERROGATORY NO. 5: 

Will ICU Medical rely pn an opinion or opinions of counsel, oral or written, as a defense 
against charges of willfiil inSingement of the '841 patent? If so, fully identify each such 
opinion. 

ORIGINAL RESPONSE TO INTERROGATORY NO. 5: 

ICU Medical objects to this interrogatory to the extent that it calls for information that is 
protected by the attorney-client privilege and/or the . work-product privilege. ICU Medical 
further objects to this interrogatory on the ground that it violates the Federal Rules of Civil 
Procedure and the Preliminary Pretrial Order entered by the Court on February 1, 200 concerning 
the timing of disclosure of expert witnesses and their opinions and reports- 
Subject to the foregoing general and specific objections, ICU Medical responds as 
follows: 

ICU Medical has not, as of the date of these responses, decided whether to rely upon an 
opinion of counsel regarding the validity of the '841 patent and/or the inJ&ingement by ICU 
Medical thereof 

SUPPLEMENTAL RESP ONSE TO INTERROGATORY NO S 

ICU Medical objects to the phrase "opinion or opinions of counsel" as vague and 
ambiguous Subject to the general and specific objections set forth its original response, ICU 
Medical supplements it response as follows: 

Yes- ICU-OH 37271-37309, ICU-OH 37310-37312, ICU-OH 37313-37316, ICU-OH 
40381-40384, and the oral opinion memorialized in ICU-OH 3733 807320. 
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UOODiHERRON AND EUfiNS 



P. 04 



Dated: December H ,2001 



By: 




Edwin M. Baranbwstd (Ohio/6ar Reg. No 0023032) 
TriaJ Attorney for Defendant and Counterclaimant 
ICU MEDICAL, INC. 

Porter, Wrjght, Morws & Arthur, lu 
41 South High Street 
Columbus, Ohio 43215 
(614)227-2188 



Christopher B. Hockett (admitted pro hoc vice) 
Michael J, Shuster (admitted pro hacvice) 
McCutchen, Doyle, Brown & Enersen, LLP 
Three Embarcadcro Center 
San Francisco, CA 94111 
(415)363-2672 

Mary T. Huser (admitted pro hoc vice) 

S. Christian Piatt (admitted pro hac vice) 

McCutchen, Doyle, Brown & Enersen, LLP " 

1900 University Avenue 

East Palo Alto, CA 94303-2223 

(650) 849-4400 



and 
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UOOD.HERRON PND EVANS 



P. 05 



CERTIFICATE OFSFKVTrT? 

I hereby certify that a true copy of the THIRD SUPPLEMENTAL RESPONSES OF 
DEFENDANT ICU MEDICAL, INC. TO PLAINTIFF MEDEX, INC'S FIRST SET OF 
INTERROGATORIES (NO. 5) was served by Facsimile and First Class Mail, postage prepaid on 
counsel for Plaintiff, Medex, Inc. at the following address: 

Kurt L Grossman, Esq. 
Gregory F. Ahrens, Esq. 
Wood, Herkon & Evans, L LP. 
2700 Carew Tower 
441 Vine Street 
Cincinnati, Ohio 45202-2917 

On the day of December, 200 L 



By: MsA^Z+t- 

MaryT.IJaW' 7 



-4. 

EXHIBIT 5 
Paqe 4 of 4 

ICU v Alaris, CA 04-0689 AHS(VBKx) a 



88 



EXHIBIT 6 



EXHIBIT 6 



Restricted Document 
Pursuant to LR 79-5.1 



Filed Under Seal pursuant to 
protective order entered on february 9, 2005 
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EXHIBIT 7 



PHJW SAN DIEGO 



7/6/2005 12:04 PAGE 002/009 Fax Server 



n . t Paul, Hastings, Janofsky & WaDcer ut 

v dm I Has linos 3579 °*<» ■ s» ^ «iao 

ATTORNEYS ^ telephone e58 720 2500 • fecsirolle 858 720 2555 • www.praltostlnos com 
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Via facsimile 

David D. Hcadrick, Esq. 
McAndrews, Held & Malloy, Ltd. 
500 West Madison, 34th Floor 
Chicago, IL 60661 

Re: ICU Medical Inc. v. Alaris Medical Systems, Inc. 
Dear Dave: 

We write to follow-up on our meet and confer yesterday regarding your letters of June 20 
and June 2l> 2005 regarding ICU's alleged deficiencies in document production. 

ICU has met and conferred with Alaris twice (and for nearly four hours) regarding the 
alleged deficiencies set forth in Alaris 1 letters of June 20 and June 21, 2005. Despite ICU's 
repeated, good faith efforts to assure Alaris that responsive documents will be timely 
produced'and that it is not withholding such documents, Alaris continues to want more. 
Now> Alaris want to meet and confer yet again, this time to << hamroer out" a formal 
agreement regarding ICU's production. But this exercise is neither productive nor 
required under the Federal Rules, especially given ICU's statements about what it is willing 
to produce. Instead, ICU has set forth below precisely the scope of its production as it 
relates to Alans' alleged deficiencies, including the timing. 

Based on our recent meet and confer sessions, we believe the representations below 
adequately address Alaris' concerns as you have identified them over the past week and in 
correspondence. If after reviewing this letter Alaris still has questions or concerns, please 
specifically identify them so that we may address them in an efficient manner during our 
next call. Of course we realize that our next scheduled call is for noon (2pm Central) 
today and that Alaris will not have had much time to review and consider this letter. 
Because of that, ICU proposes that the parties postpone this call and take up any 
remaining issues during our scheduled call tomorrow at 9:30 am (1 1:30 am Central), 
provided Alaris identifies any issues by close of business today. Please be advised that this 
letter is not intended to delay production (as you can see, we have set the three weeks 
period for production from today's date, not tomorrow), but lather to assist the parties in 
timely and efficiently addressing Alaris 1 production concerns. 
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.Timing 



As we explained yesterday, although we are not required to set a spcciBc date and time for 
production, ICU will use its best efforts to produce documents by July 26, 2005. To the 
extent ICU requires additional time to produce such documents, we will notify Alaris 
immediately We expect Alaris to be reasonable in allowing for additional time. 

.Objections 

Unless otherwise explained below, ICU does not expect to withhold responsive, non- 
privileged document from the categories identified in your June 20th and 21st letters on 
the basis of any objections asserted in its Responses to Alaris* First and Second Requests 
for Production and Fk$t Set of Interrogatories However, to the extent a dispute later 
arises that certain documents not previously identified by Alaris axe somehow responsive 
to any of the categories identified in your letters, ICU reserves its right to rely on its 
objections. 

Alleged Deficiency No, 1: Component and Assembly Drawings for the CLAVE. 

ICU has conducted a reasonable search for the latest revisions of the component and 
assembly drawings for the CLAVE CI 000 (ICU's commercial product) and previous or 
alternative versions of that product (including the CLAVE A, CLAVE B and Low Profile 
CLAVE) As we've discussed previously, ICU does not know which drawings correspond 
to the pototype CLAVE device, but our search has been broad enough to include 
drawings and wc have no intention of withholding them, if they exist As we've agreed, 
ICU will make the CLAVE prototype available for inspection as set forth in previous 
correspondence Subject to our objections, ICU has already produced or will be 
producing the latest revisions of the component and assembly drawings for the Gave 
CI 000 (ICU's commercial product) and previous or alternative versions of that product 
(including the CLAVE A, CLAVE B and Low Profile CLAVE) located after a reasonable 
search. As weVe discussed, ICU expects to produce this information within the next 
three weeks. 

Alleged Deficiency No. 2: Directions for Use ("DFUV) and Assembly Drawing s 
for Products that Incorpor ate the CLAVE. 

This issue has been addressed in previous correspondence 
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Alleged-Deficiency No. 3: Samplea of the CLAVE ClOOO. CLAVE A, CLAVE B. 
Low Profile Version of the CLAVE, and the CLAVE Prot otype. Includin g 
Components, 

This issue has been addressed in previous correspondence. We expect to produce, 
samples within the next three weeks. Please let us know when Alans expects to produce 
its samples. 

Deficiency No, 4: CLAVE Design History Files (or equivalent documents ICU is 
required to keep by federal regulation). 

ICU has conducted a reasonable search for ICU's Device Master Record for the Clave 
ClOOO (ICU's commercial product) and previous or alternative versions of that product 
(including the CLAVE A, CLAVE B and Low Profile CLAVE). As weVe discussed 
previously, ICU docs not know which Device Master Record, if any, corresponds to the 
prototype CLAVE device, but our search has been broad enough to include such 
documents and we have no intention of wirhholding them, if they exist Subject to our 
objections/ICU has already produced or will be producing ICU's Device Master Record 
for the Clave ClOOO (ICU's commercial product) and previous or alternative versions of 
that product (including the CLAVE A, CLAVE B and Low Profile CLAVE) located after 
a reasonable search. As we've discussed, ICU expects to produce this information within 

the ncxtthrcc weeks. 

■ .- . t " . 

Alleged deficiency No. 5: Documents Related to the Compatibility of the CLAVE 
wifh r^f^wiercially Avai lable Male Luers. 

ICU has conducted a reasonable search for documents related to male luer compatibility 
for the Clave ClOOO (ICU's commercial product) and previous or alternative versions of 
that product (including the CLAVE A, CLAVE B and Low Profile CLAVE), As weVe 
discussed previously, ICU docs not know which documents, if any, corresponds to the 
prototype CLAVE device, but our search has been broad enough to include such 
documents and we have no intention of withholding them, if they exist Subject to our 
objections, ICU has already produced or will be producing documents related to male luer 
compatibility (including the latest version of SE20-00284, or its equivalent) for the Clave 
ClOOO (ICU's commercial product) and previous or alternative versions of that product 
(including the CLAVE A, CLAVE B and Low Profile CLAVE) located after a reasonable 
search. As we've discussed, ICU expects to produce this informatioa within the next 
three weeks. 
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Alleged Deficiency No. 6: CLAVE Marketing Documents. 

ICU has conducted a reasonable search for documents that would include marketing 
documents, bunch plans, marketing plans, market analysis and share information, strategic 
planning, business plans, brochures, pamphlets, and internal sales publications for the 
Clave CI 000 (ICU's commercial product) and previous or alternative versions of that 
produce (including the CLAVE A, CLAVE B and Low Profile CLAVE), including 
"Clave-BrocWeXomponent Breakdown" (Ml-1009); XLave-Brochure-One Piece, One 
trip, One Change" (Ml-1014); "Clave Brochure Slide" (Mt-1023); and "Needles [sic{ IV 
Therapy / Comparing 3 Systems for Safety - Kathy Prince Article" (Ml -1034). As we've 
discussed previously, ICU does not know which documents, if any, correspond to the 
prototype CLAVE device, but our search has been broad enough to include such 
documents and we have no intenuon of withholding them, if they exist, Subject to our 
objections, ICU has already produced or will be producing documents that would include 
marketing documents, launch plans, marketing plans, market analysis and share 
information, strategic planning, business plans, brochures, pamphlets, and internal sales 
publications for the Clave CI 000 (ICU's commercial product) and previous or alternative 
versions of that product (including the CLAVE A, CLAVE B and Low Profile CLAVE) 
located after a reasonable search As we've discussed, ICU expects to produce diis 
information within the next three weeks. 



Alleged Deficiency No. 7: Un-redacted and Complete Copies of Correspondence 
with the FDA related to the CLAVE, 

We've addressed the alleged deficiencies in previous conespondcnce and corrected the 
record wjth respect to various issues raised in your letter. As weVe told you, ICU has 
conducted a reasonable search for un-redacted and complete copies of correspondence 
with the FDA related to the Clave C1000 (ICU's commercial product) and previous or 
alternative versions of that product fincluding the CLAVE A, CLAVE B and Low Profile 
CLAVE). As we've discussed previously, ICU does not know which documents, if any, 
corresp.qnds to the prototype CLAVE device, but our search has been broad enough to 
include such documents and we have no intention of withholding them, if they exist 
Subject to our objections, ICU has already produced or will be producing un-redacted and 
complete copies of correspondence with the FDA related to the Gave C1000 (LCWs 
commercial product) and previous or alternative versions of that product (including the 
CLAVE A, CLAVE B and Low Profile CLAVE) located after a reasonable search As 
we've discussed, ICU expects to produce this information within the next three weeks. 

Alleged Deficiency No. 6; 1993 Presentation Package for the CLAVE and "The 
Clave Needleless I.V. Connector Prom ICU Medical Inc." 



This issue has been addressed in previous conespondcnce. 
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Alleged Deficiency No. 9: Notes and Minutes from Teams or Groups Involved 
with the Design, Pevelppmenr, or Improvement pf tb e CLAVE, 

ICU has conducted a reasonable search for team meeting minutes and notes related to the 
Clave CI 000 (ICU's commercial product) and previous or alternative versions of that 
product (including the CLAVE A, CLAVE B and Low Profile CLAVE). As we've 
discussed previously, ICU does not know which documents, if any, corresponds to the 
prototype CLAVE device, but our search has been broad enough to include such 
documents and we have no intention of withholding them, if they exist Subject to our 
objection's, ICU has already produced or will be producing team meeting minutes and 
notes for the Clave C1000 (ICU's commexcial product) and previous or alternative 
versions of that product (including the CLAVE A, CLAVE B and Low Profile CLAVE) 
located after a reasonable search As we've discussed, ICU expects to produce this 
information within the next three weeks. 

Alleged Deficiency No. 10: Documents Related to the Configuration and Number 
of Floy^ Windows or Clhatfflefa Used jn ftc gLAYg. 

ICU has conducted a reasonable search for documents related to the design, development, 
structure' and operation (and to the extent they exist, documents related to the 
configuration and number of flow windows or channels) for the Clave CI 000 (ICU's 
commercial product) and previous or alternative versions of that product including the 
CLAVE A, CLAVE B and tow Profile CLAVE). As we've discussed previously, ICU 
does not know which documents, if any, corresponds to the prototype CLAVE device, 
but our search has been broad enough to include such documents and we have no 
intention of withholding them, if they exist Subject to our objections, ICU has already 
produced or will be producing documents related to the design, development, structure 
and operation (and to the extent they exist, documents related to the configuration and 
number <?£ flow windows or channels) for the Clave C1000 (ICU's cornmercial product) 
and previous or alternative versions of that product (wdnding the CLAVE A, CLAVE B 
and Low Profile CLAVE) located after a reasonable search. As we've discussed, ICU 
expects to produce this information within the next three weeks. 

ADegedDefiriency No. 11: Storyboards. Scri pts. Drafts, Pinal Animation, and 
Other Related Document s of "How the CLAVE Connector Works » 

r 

ICUibas conducted a reasonable search for drafts and final animations of "How the Clave 
Connector Works," as shown on ICU's website at http;//wwjcumcdconi/Cla7e.asp. 
Subject to our objections, ICU has already produced or will be producing drafts and final 
animations of "How the Clave Connector Works " as shown on ICU's website at 
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http://wwwjcumcdcom/CIaveasp, located after a reasonable search. As we've 
discussed; ICU expects to produce this information within the next three weeks. 

Alleged Deficiency No. 12: Audio-Visual Materials Related to the Operation, 
Function, or Structure of the CLAVE, 

ICU has conducted a reasonable search for audio-visual materials related to the operation, 
function, or structure of the CLAVE and products that incorporate the CLAVE, 
including training and sales videos, animations and DVDs. Subject to our objections, ICU 
has already produced or will be producing audio-visual materials related to the operation, 
function, or structure of the CLAVE and products that incorporate the CLAVE, 
including training and sales videos, animations and DVDs located after a reasonable 
search. As weVe discussed, ICU expects to produce this information within the next 
three weeks- 

Alieged Peficiency No f 13; Agreement with am/ Thirfl Party, focluding flpgpira, 
Abbott E/Braun. or McGaw regarding the Distribution or Resale of the CLAVE. 

ICU has conducted a reasonable search for agreements with third parties, including 
Hospira, Abbott, B. Braun, or McGaw, relating to the distribution or resale of the 
CLAVE CI 000 (ICU's commercial product) and previous or alternative versions of that 
product (including the CLAVE A, CLAVE B and Low Profile CLAVE). Subject to our 
objections, ICU has already produced or will be producing agreements with third parries, 
including Hospira, Abbott, B. Braun, ot McGaw, relating to the distribution or resale of 
the CLAVE C 1000 (ICU's commercial product) and previous or alternative versions of 
that product jmchiding the CLAVE A, CLAVE B and Low Profile CLAVE) located after 
a reasonable search. As we've discussed, ICU expects to produce this information within 
the next three weeks. 

Alleged Deficiency No. 14: Licenses of the Subject and Counterpart Patents. 

As we discussed previously, ICU does not grant licenses to the CLAVE family of patents 

ICU continuation or continuation-in-part patents dairning priority to U.S, patent 
application Ser No. 07/813,073, filed Dec. 1 8, 1991), so there are no Kcenses to produce 

Alleged Deficiency No. 15? Lab Notebooks from Dr. George Lopez Related to the 
CLAVE or the Subject and Counterpart Patents, 

As we have addressed previously, ICU has produced documents torn Dr. George Ix>pez 
related to die conception, design, development, and reduction to practice of CLAVE 
products or the patents-in-suit as required under the Adopted Patent Local Rules. ICU 
has. conducted a reasonable search for other documents relating to design, development 
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and requcjion to piactice of the CLAVE. Subject to our objections, ICU has already 
produced bt will be producing documents relating to design, development and reduction 
to practice of the CLAVE located after a reasonable search- As weVe discussed, ICU 
expects to produce this information within the next three weeks. 

Alleged Deficiency No. 16: Documents Related to the Structure, Op eration, 
Testing, or Investigation of the SmartSite® and SmartSite Plug® Valves. 

ICU has conducted a reasonable search for studies, competitive testing, investigations and 
documents describing the operation and/at function of the SmartSite or SmartSite Plus 
valves Subject to out objections, ICU has already produced or will be producing studies, 
competitive testing, investigations and documents describing the operation and/or 
function of the SmartSite or SmartSite Plus valves located after a reasonable search. As 
weVe discussed, ICU expects to produce this information within the next three weeks> 

Alleged Deficiency No. 17 and 18; Documents from IC U v. B. Bra tin and Medex v. 
lOL . 

As we discussed previously, ICU has begun the process of contacting counsel for Braun 
and Medex regarding the requested information. 

Alleged Deficiency No. 19; AH Lab Notebooks Relati ng to the Conception and/or 
Reduction to Practice of th e Patents in Suit 

i 

As we have addressed previously, ICU has produced documents related to the conception, 
development, and reduction to practice of CLAVE products or the patents-in-suit 
as rcqimed under the Adopted Patent Local Rules, including lab notebooks. ICU has 
conducted a reasonable search for other lab notebooks (with cover pages and table of 
contents) telating to the reduction to practice of the asserted claims of the patents in suit 
Subject to our objections, ICU has already produced or will be producing relevant 
portions of lab notebooks (with cover pages and table of contents) relating to the 
reduction to practice of the asserted claims of the patents in suit located after a reasonable 
search. As we've discussed, ICU expects to produce this information within the next 
three weeks. 

With respect to Item # 2 in your letter, we agreed to look at the Bates ranges provided in 
your letter. We expect to respond to your concerns by the end of the week 
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Alleged Deficiency No, 20; ICU's Opinions of Counsel regarding the CLAVE and 
Medex^ &SL Patent No, RE35,84l 

In your letter, Alaris generally requests ICU's opinions of counsel regarding Medex's U.S. 
Patent No. RE35.841. These documents are procected by the attorney-client privilege 
and/or the work product doctrine, or another lawfully recognked privilege or immunity. 
They are also not relevant to this case- Wc do not believe the limited waiver in the Medex 
litigation extends to Akris - and you have been unable to provide us with any authority to 
that effect Further, the relevancy of such information is far outweighed by the 
confidential and privileged nature of the communication. 

Alleged Deficiency No. 2h Specific Dates of Conception. Reduction to Practice, 
and Priority for the Asserted Claims of the Patents in Suit. 

In your letter, Alaris generally requests that ICU provide specific dates for conception, 
reduction to practice, and priority for all of the asserted claims of the patents in suit- 
As we discussed, ICU has conducted a reasonable search and has already provided Alaris 
with priority and conception dates in response to Alaris* Interrogatories and in ICU's 
Initial Disclosure of Asserted Claims and Preliminary Infringement Contentious! In 
addition^ Interrogatory No. 1 is a contention interrogatory - and the parries agreed to 
delay responding to such contendon interrogatories. ICU is still in the process of 
investigating the information sought in this interrogatory and will supplement its 
contention interrogatories, pursuant to the parties' agreement, at an appropriate time 

As previously stated, please let us know by the dose of business today if Alaris still has 
any concerns regarding the above, and please identify those concerns specifically so that 
the parties can meaningfully address mem in our call tomorrow. 




S. Christian Piatt 

for PAUL, HASTINGS, JANOFSKY & WALKER LLP 
cc Kim Van Voorhis, Esq. 
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Pau\Hastings 



FACSIMILE TRANSMISSION 



from; facsimile:. telephone: Initials: 

S.Christian Piatt (858)720-2555 (858)720-2524 SCP 



cflent name: ICU Medical, Inc. 
cfotei July 6, 2005 



client metier number: 38781.00003 
pages (with cover): 9 



company/office; 



facsimile: 



telephone: 



avid D. Headrici, Esq. McAndrews Held & Malloy Ltd (312) 775-8100 (312) 775-8000 
t>edy Van Voorhis, Esq. MUbaiok, Tweed, Hadley & "(d50) 7 39-7100 (650) 739-7000 

McCloy LLP 



comments: 



If you do not receive eJJ pages, please caff Jmroetflete/y facsimile Center. 

Thk message is intended only for the use of the tnofvtdusf or entity to which it is addressed, and may contain information that is 
pmtiegecl confidential and exempt from dhcfosvru under eppftcabh law If the reader of this message is not the intended 
recipient or the employee ortgent responsible for delivering the message to tho intended recipient, you an hereby notified that 
any dissemination, ofstribuhbn or copying of thk communication is stnctfv prohibited If you haw received this communication in 
error, please notify us immecSatefy by telephone, and return the original message to vs at the above address via the US Postal 
Service, Thank you . 
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(858) 720-2524 

christianplatt@paulhastings.com 

July 11,2005 38781 00003 

VIA FACSIMILE 

David D. Headrick, Esq. 
McAndrews, Held & Malloy, Ltd. 
500 West Madison, 34 th Floor 
Chicago, IL 60661 

Re: ICU Medical, Inc v. Alaris Medical Systems; Inc. 
■ 

Dear Dave; 

I write in response to your letter of July 7, 2005. ICU disputes your recitation of events 
with respect to the meet and confer process. Both Kim Van Voorhis and 1 were 
on the call foe most of the time and our recollection of events differs markedly from the 
ope. set forth in your letter Rather than spending unnecessary rime addressing these 
cUsc^anctc^s, however, ICU elects to focus on resolving actual controversies in an 
attempt to streamline the discovery process. 

Our letter of July 6, 2005 surnrrianzes the parties' previous meet and confer efforts. On 
July 7, 2005, the parties met and conferred again for over a half-hour to discuss 
ICU's suggesti&n that Alaris consider ICU's position and determine if there arc additional 
areas in dispute. As we informed you during the caU, we were wuling to listen to any 
concerns you may have (etcher by letter or telephone) after Alaris had a chance to consider 
our letter- It appears that ICU's suggestion was the correct approach: nearly half of the 
issues raised in your June 20th and 2lst letters are no longer in dispute - and the vast 
majority of the remaining issues are fairly minor disputes that arc easily addressed, as 
discussed tri more detail below. 

We must point out though that Alans' accusations of "purpose fully vague" letters is 
incorrect Alaris was premature in raising these issues in the first place - ICU was and is 
stffl preparmg and producing documents in this case. Unlike the characterkations in your 
letter, I£Uhas not been delaying.its production. Months after the parties entered into a 
highly detailed electronic production agreement - an agreement insisted on by Alaris - 
Alaris jchanged the rules, requesting that ICU. provide r second level of unitization data- 
As weve (liscussed and Alaris acknowledged, going back and fixing the previous data to 
comport with Alaris' new formatting requirements has been time consuming and 
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expensive. Nonetheless, ICU has been diligent in attempting to resolve the issues raised 
in your lengthy meet and confer letters 

Before turning to the individual responses, we must point out that ICU has not given 
Alaris an unconditional guarantee to "produce documents sufficient to remedy all of the 
deficiencies raised by ALARIS on or before July 26, 2005" as claimed in your letter. ICU 
has agreed to use its best efforts to produce documents as outlined in our letters of Jury l f 
2005 and July 6, 2005 and as further explained in this letter Once Alaris has had a chance 
to review ICU's document production, please contact us if you have any additional 
concerns, We believe the parties should be able to informally resolve any outstanding 
issues at that time without seelong Court intervention, 
i 

Alleged Deficiency No. 2: 

Our position remains unchanged from our July 1, 2005 letter. ICU cannot immediately 
produce these documents because ICU is still investigating which of its products would be 
substitutes for Alaris' infringing products AJaris only recently produced documents 
relating to its intringing products. In addition, ICU - unlike Alaris — produces custom IV 
sets. Each custom IV set is a new product in ICU's database. Thus, ICU has 
approximately 3000 different products that include a CLAVE connector- It would be 
unduly burdensome and; expensive for ICU to produce assembly drawings for each of the 
approximately 3000 different products especially when not all of those products may 
ultimately be at issue. In addition, these documents are of marginal, if any, relevance to 
this litigation Nonetheless, ICU has agreed to produce sjich documents after ICU 
determines which products it alleges are substitutes for Alans* products This information 
wiD be o^etennined in conjunction with responding to Alaris 1 contention interrogatories. 
As you knpw, at Alaris' request, the parties agreed to hold off on responding to such 
contention interrogatories. 

Alleged : peficicncy No. 3: 

■ *• j 

We do not sec a dispute here. We look forward to exchanging physical samples. We 
suggest the parties exchange such samples on July 26, 2005. 

Alleged Deficiency No. 6: 

i ... , 
We ^o, not understand Alans* confusion. ICU agreed to produce documents relating to 
the "Clave CIOO0 (ICU's commercial product) and previous or alternative versions of that 
product[J" ^ch, by definition, would include the first commercially available CLAVE. 
If Alaris still has some concern, please let us know 
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Alleged Deficiency No. 7: 

. i. 

Wc axe investigating your concerns- However, a$ we informed you in our July 6, 2005 
letter, subjcct.to our objections, ICU has already produced or will be producing un- 
redacted and complete copies of correspondence with the FDA related to the Clave 
C1000 (IClPs commercial product) and previous or alternative versions of that product 
(including the CLAVE A, CLAVE B and Low Profile CLAVE) located after a reasonable 
search. 



Alleged Deficiency No, 8: 

We are investigating your concerns and performing a reasonable search for a better copy 
of the Presentation Package beginning at ICU-A 004606 To the extent wc locate an 
additional or better copy of that Presentation Package, we expect to produce it by July 26, 
2005 

AUegeet Deficiency Nos. 17 and IS: 

We have sent letters to Braun and Medex. We do not have sufficient information at this 
time to, give you a date certain on when the documents requested may be produced. 

Alleged Deficiency No. 19; 
i < 

For the most part, Alaris appears to have simply located handwritten notes in ICU's 
production and demanded that ICU go through and identify whether or not these are 
from hb notebooks and if so, whether or not they include cover pages or table of 
contents. .While ICU does not believe it is obligated to provide this information, this 
letter summarizes the status of each of the ranges identified in your June 22, 2005 letter- 

ICU-A0018 12-20: The documents referenced arc handwritten notes. We are unaware of a 
table of contents for these notes. There is a cover page and spine, which is attached 
hereto. If you believe that the, production of this document is necessary, please let us 
know, and we can assign it a Bates number. 

ICU-A002833-47: The first page of this document (ICU-A002832), which you do not 
reference in your letter, is the spine of a notebook with a date range. We are unaware of 
any table of contents for these nptes 

ICU : A016102-03 and ICU-A01 6 190-92: These pages appear to be excerpts from a lab 
notebook maintained as part of another document or file. Responsive, unobjectionable 
portions*"of this lab notebook (including cover pages and the tabic of contents) either have 
beeXbrrw5fl.De produced as part of ICU's document production. 
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ICU-A013675-80, ICU-A01 37 10-13, ICU-A01 3817-21, 1CU-A013794-806, ICU- 
a6i38Q&09, ICU-A01 3872-99, ICU-AO 1395 1-54: The documents referenced ate 
handwritten notes. We ate unaware of a tabic of contents or cover pages for these notes. 

ICU T A0t 4559-70: The first page of this document (ICU-AOO 14558), which you do not 
reference in your letter, includes a page with a tide The referenced pages appear to be 
excerpts from a lab notebook. Responsive, unobjectionable portions of this lab notebook 
(including cover pages and the table of contents) cither have been or will be produced as 
part of ICU's document production, 

ICU-A014707-10: The documents referenced are handwritten notes. We are unaware of 
a table of contents or cover page for these notes. 

ICU-A014717-20: The documents referenced are handwritten notes that were part of a 
facsimile. Again, you do not reference the first page of this document, ICU-A01 47 16, 
which is . the facsimile transmittal cover sheet We arc unaware of a table of contents or 
cover page for these notes. 

ICU-A028583 and ICU-A028589-620: This pages appear to be excerpts from a lab 
notebook maintained as part of another document or file. Responsive, unobjectionable 
portions of this lab notebook (including cover pages and the table of contents) either have 
been or wjfl be produced as part of ICU's document production 

Alleged deficiency No, 20: 

As we've previously discussed, the requested documents arc protected by the attorney- 
client privilege and/or the work product doctrine, or another lawfully recognized privilege 
or immunity. They arc also not relevant to this case We do not believe the limited waiver 
in the Medex litigation extends to Alaris - and you have been unable to provide us with 
any authority to that effect. Further, the relevancy of such information is far outweighed 
by the confidential and privileged nature of the communications, 

i - • t 

Alleged Deficiency No, 21: 

As we have explained numerous times, ICU continues to investigate the dates requested in 
this contention interrogatory. As you know, the parties agreed - at Alans' request - to 
deby,r«r>ohding to contention interrogatories such as Interrogatory No, 1. As a part of 
that agreement, ICU produced and identified to Alaris its conception and reduction to 
practice documents as.rcquircd by the Adopted Patent Local Rules. Nonetheless, we're 
agteca^le to discussing a schedule with Alaris for the parties to exchange contention 
interrogatory responses. . . 
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We look forward to discussing any outstanding issues with you. 
S. Christian Piatt 

for PAUL, HASTINGS, JANOFSKY & WALKER LLP 
SCP:lg 
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Paul, Hastings, Jenofsky & Walker UP 

3577 Valley Centre Drive, SanDiego, CA 921 30 

telephone 858-720.2500 / facsimile 858-720-2555 / www.paulhastings.com 



PaiAHastings 



FACSIMILE TRANSMISSION 



from: • . 

S Chris riaa Piatt 



facsimile! 
(858) 720-2555 



cHentname: 1CU Medical, Inc 
cfate: July 1 1,2005 



telephone; 

(858) 720-2524 



Initials: 
SCP 



dlent matter number 3878L000O3 
pages {with covar): 6 



to; company/office; focs/mi/e: telephone; 

David Headrick, Esq. McAndrews, Held cV (312)775-8100 (312)775-8000 
Mallqy, Ltd, 



comments: 



Re: ICU Medical, Inc. a Alaris Medical System*, Inc., 
Case No, SA CV 04-0689 AHS (VBKx) 



ff yoo do not recehr* atf pages, pfease caff Mrniedsetdy Facsfrntfo Center 

This message is intended only for the use of the individual or entity to vmkh it is addressed and may contain information that is 
pnvihged confidential and exempt from disclosure under applicable Ian. If the reader of this message is not the intended 
recipient, or the employee or agent responsible for aefcermg the message to the Attended recipient you am hereby notified that 
sny dissemination, distribution or copying of this communication is strictly prohibited If you have received this communication in 
error, please notify us immediately by telephone, and return the original message to us at the above address via the US. Postal 
Service. Thank you. 
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DONALD L. MORROW (SBN 66922) 
PAUL, HASTINGS, JANOFSKY & WALKER LLP 
695 Town Center Drive, Seventeenth Floor 
Costa Mesa, CA 92626 
Telephone: (714) 668-6200 
Facsimile: (714) 979-1921 
(Additional Counsel listed on Signature Page) 

Attorneys for Plaintiff and Counter-defendant 
ICU MEDICAL, INC. 
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MARK P. WINE (SBN 189897) 
McDERMOTT WILL & EMORY LLP 
18191 Von Kannan Avenue, Suite 400 

. JS-5/JS-6 
JS-2/JS-3 
ScanOnfy. 

UNITED STATES DISTRICT COURT 
PBNTRAL DISTRICT OF CALIFORNIA 
CENT SOUTHERN DIVISION 



Priority 

Send J^"^ 
Enfer 



ICU^ffiDIC A&, INC., a Delaware 
corporation, 

Plaintiff, 



ALARJS MEDICAL SYSTEMS, INC., 
a Delaware corporation, 

Defendant 



IQ^iaS^lJEDlCAL S YSiEMS, inc.; 
a Delaware corporation, 



Counter-Plaintiff, 



ICU MEDICAL, INC., a Delaware 
corporation, 

Counter-Defendant 



CASE NO. SA CV 0^)689 AHS (VBKx) 

HR6^SES1 STIPULATED 
PROTECTIVE ORDER 



Discovery Cutoff Date: November 4, 2005 
Pretrial Conference Date: April 24, 2006 
Trial Date: May 23, 2006 
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RTIPTJT.ATED PROTECTIVE ORDER 

WHEREAS, the parties believe that certain information that may be divulged in 
this litigation may contain trade secrets or other confidential research, development, ofc> 



commercial information as contemplated by Rule 26(c) of the Federal Rules of Civil | 

Procedure; and (A 

WHEREAS, the parties believe that it would serve the interests of the parties to 
conduct discovery under a protective order pursuant to Rule 26(c) of the Federal Rules 
of Civil Procedure. 

ORDER 

In accordance with the stipulation of the parties, and good cause appearing 
therefore, the Court enters the following protective order: 

1 . Provided that it meets the requirements of Paragraphs 2 and/or 3 below, 
any information or material produced, formally or informally, in response to a 
discovery request, including, without limitation, all depositions, documents, 
information or things produced in' response to requests for production of documents, 
response to a subpoena, answers to interrogatories, responses to requests for 
admissions, all other discovery taken pursuant to the Federal Rules of Civil Procedure, 
and any information or material produced pursuant to any disclosure obligations 
imposed by the Federal Rules of Civil Procedure or the Court's local rules, any 
information or material disclosed or produced on an informal basis, and any material 
filed with the Court may be designated under this Protective Order by the person or 
entity producing, filing or disclosing it or providing the information or material 
("Designating Entity") to the person or entity receiving the information or material 
("Receiving Entity"). Any party or non-party may designate material under this 
Protective Order. 

2. The term "Confidential" shall mean confidential marketing, research, 
development, financial, or commercial information. To use the term "Confidential" in 
connection with discovery, the Designating Entity in good faith must determine that 
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9 

the information or documents to be so designated fall within this definition. 

a) All Confidential information not reduced to documentary, tangible or 
physical form or which cannot be conveniently designated may be designated by the ^ 
Designating Entity by informing the Receiving Entity in writing; | 

b) The designation of information as Confidential, pursuant to this Order,^ 
shall not be construed as a concession by a Designating Entity that such information is 
relevant or material to any issue or is otherwise discoverable, or by a Receiving Entity 
that such information is, in fact, a trade secret or confidential research, development, or 
commercial information. 

3. The term "Attorneys' Eyes Only" shall mean information that qualifies as 
Confidential under paragraph 2 of this Order and that constitutes proprietary financial 
or technical bformation, trade secrets, strategic plans, business plans, information that 
relates to products that have not been commercially released, or other commercially 
sensitive competitive information, the disclosure of which may cause harm to the 
competitive position of the Designating Entity. 

4. Any information, document, or thing designated as containing 
Confidential information shall be used solely for the purposes of this litigation in 
conformance with the terms of this Order and shall not be disclosed by the Receiving 
Entity to any person other than: (a) outside counsel for the Receiving Entity; (b) 
independent experts or consultants retained by a plaintiff or a defendant in this action 
(directly or by their counsel of record) solely for the purpose of assisting in this 
litigation; (c) any witness or prospective witness when (i) it is indicated on the face of 
such information, document, or thing that such person is the author, recipient, or 
intended recipient of such information, document, or thing, (ii) the person has already 
received the information, document, or thing or (in) the person had access to the 
particular document or thing in their ordinary course of business; (d) paralegals and 
clerical staff of such outside counsel and of independent experts and consultants as set 
forth hereinabove; (e) qualified reporters taking testimony, and necessary stenographic 
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and clerical personnel thereof; (f) outside commercial copying and document imaging 
services; (g) the Court, its clerks and secretaries, and any court reporter retained to 
record proceedings before the Court; (h) up to three employees, which may include upg 
to three in-house attorneys, regularly employed by a party (or its parent company), | 
designated in writing to the other party, and who agree to be bound by the terms of this! 
Protective Order by signing Exhibit A, and (i) necessary clerical staff for each of such 
designated employees of the parties as set forth hereinabove. Nothing herein shall 
prevent a Designating Entity from using or disclosing its own Confidential information 
in any manner that Designating Entity sees fit. 

5. The terra "outside counsel" shall mean: (a) for Plaintiff ICU Medical, 
Inc.: Paul, Hastings, Janofeky & Walker LLP; (b) for Defendant ALARIS Medical 
Systems, Inc.: McAndrews, Held & Malloy, Ltd. and McDermott Will & Emery LLP; 
and (c) additional outside counsel, to whom no reasonable objection is presented, and 
who may be designated from time to time by the parties as additional firms entitled to 
receive Confidential or Attorneys' Eyes Only information pursuantto this Protective 
Order. A Receiving Entity must give the Designating Entity at least ten (10) business 
days written notice in advance of disclosing any Confidential or Attorneys' Eyes Only 
information to such additional outside counsel. 

6. Information designated as Attorneys' Eyes Only shall only be disclosed 
by the Receiving Entity to the persons identified in paragraph 4(a) to (g). Nothing 
herein shall (1 ) prevent a Designating Entity from using or disclosing its own 
Attorneys' Eyes Only information in any manner that Designating Entity sees fit, or 
(2) prevent a Receiving Entity from disclosing Attorneys' Eyes Only information to an 
expert that has been retained for purposes of this litigation, where that party has 
complied with the provisions of paragraph 21 with respect to the designated expert 

7. (a) Any recipient of information designated as Confidential information 
or Attorneys' Eyes Only information is subject to this Protective Order. Any recipient 
of information designated as Confidential information or Attorneys' Eyes Only who 
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1 j! receives such information pursuant to paragraph 4(b) or 4(f), must be qualified to have 

2 access to Confidential information or Attorneys' Eyes Only information through the 

3 procedures of 7(b), below. Any recipient ofmfornmtion designated as Confidential g 

4 information who receives such information pursuant to paragraph 4(h) must be | 

5 qualified to have access to Confidential infonnation through the procedures of 7(b), £ 

6 below. 

7 I (b) Before being supplied with information designated as Confidential 
information or Attorneys' Eyes Only, recipients must be shown a copy of this Order 
and must sign a copy of the undertaking that is attached as "Exhibit A." Such written 
agreement shall be retained by counsel for the Receiving Entity. The persons 
receiving Confidential or Attorneys' Byes Only infonnation are enjoined from 
disclosing it to any other person, except in conformance with thisOrder. 

8. Each individual who receives any Confidential or Attorneys' Eyes Only 
intaationherebyagrc^^ 

the purpose of any proceedings relating to the performance under, compliance with or 
violation of this Protective Order. 

9. Information designated as Confidential information or Attorneys' Eyes 
Only information disclosed in connection with this litigation shall be used by the 
Receiving Entity only in connection with this litigation and shall not be used by the 
Receiving Entity for any business or financial purpose. 

10. Infonnation designated as Confidential information or Attorneys' Eyes 
Only information shall not include any document, infonnation or other materials 
which: 

(a) at the time of disclosure to Receiving Entity is in the public domain; 

(b) after disclosure to a Receiving Entity becomes.part of the public domain 
as a result of publication not involving a violation of this Order; 

(c) a Receiving Entity can show was received by it, whether before or after 
the disclosure, from a source who obtained the information lawfully and under no 
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obligation of confidentiality to the Designating Entity; or 

(d) a Receiving Entity can show was independently developed by it, before 
the time of disclosure, or after the time of disclosure by personnel who have not had g 
access to the Designating Entity's Confidential or Attorneys* Eyes Only information. | 

11. If information designated as Confidential information or Attorneys' Eyes';? 
Only information is disclosed to anyone other than in a manner authorized by this 
Order, the party responsible for such disclosure must immediately bring all pertinent 
facts relating to such disclosure to the attention of the Designating Entity and make 

every effort to prevent further disclosure. 

12. AnypersonmpossessiondfrnfomationdesignatedasConfidential 

U I information or Attorneys' Eyes Only infonnation shall exercise reasonable and 

12 appropriatecarewithiegardtota 

13 or Attorneys' Eyes Only information in order to ensure that the confidential nature of 

14 the same is maintained. 

15 13. Any party filing Confidential information or Attorneys' Eyes Only 

16 infonnation with the Clerk of the Court shall do so in conformance with Local Rule 

17 79-5.1. Should the filing party fail to make an appropriate designation to the Clerk, 
any party (including the Designating Entity) may take appropriate steps to make the 

appropriate designation to the Clerk. 

14. MyentityproducingdocumentsunderthisProtectiveOrdershall 

designated^uments^ntainingConfidentiai information or Attorneys' Eyes Only 
infonnation by placing a legend on each page of any document that the Designating 
Entity wishes to protect against disclosure or use. The legend shall state 
"CONFIDENTIAL" or "CONFIDENTIAL - ATTORNEYS' EYES ONLY' as 
appropriate. The legends "OUTSIDE LITIGATION COUNSEL EYES ONLY' and 
"OUTSIDE COUNSEL EYES ONLY' shall have the same meaning and effect as the 
legend "CONFIDENTIAL - ATTORNEYS* EYES ONLY." A designation on a 
document shall not implicitly apply to any exhibits and/or attachments to the 
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document, A designation of Confidential information or Attorneys' Eyes Only 
information as to any thing of which inspection or sample has been requested shall be 
made by placing a legend on the thing or container within which it is stored, or by 
some other means of designation agreed to by the parties. All documents and things | 
shall be marked before provision of a physical copy to the other party. Alternatively, S 
documents may be made available for an initial inspection by counsel for the 
requesting (receiving) party before the designation of Confidential or Attorneys' Eyes 
Only information. In such cases, the inspected documents shall be treated as being 
designated Attorneys' Eyes Only according to the terms of this Order, before providing 
copies to the Receiving Entity. Such initial inspection shall not constitute waiver of 
confidentiality with respect to any document so inspected. Copies provided after the 
inspection shall be marked as set forth in this Paragraph. 

15. Information disclosed at a deposition may be designated as Confidential 
information or Attorneys' Eyes Only information by either indicating on the record at 
the deposition that the testimony is Confidential or Attorneys' Eyes Only or by 
notifying the opposing party and the court reporter in writing within thirty (30) 
business days of the receipt of the transcript of those pages and lines that are 

I confidential. Such written notification shall then be attached by the Receiving Entity 
and/or court reporter to the transcript and each copy thereof in its possession, custody, 
or control. All transcripts of such testimony shall be treated as Attorneys' Eyes Only 
in their entirety until thirty (30) days following receipt of the transcript or receipt of the 
confidentiality designations if received earlier, 
j. 16. Subject to paragraph 27 of this Order, this Order is not intended to deal 
with any discovery objections on the grounds of attorney-client privilege, work 
product immunity, the common interest privilege, or other privilege protection 
afforded by law or to preclude any entity from seeking relief either from a provision of 
this Order or any other relief from this Court which may be appropriate under the 
I Federal Rules of Civil Procedure or this Court's local rules. 

c . «• aj A/roo a ue /vnfcA -6- (PROPOSED) STIPULATED 
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1 7. Nothing herein shall prevent disclosure if the Designating Entity that 
designated information as Confidential information or Attorneys' Eyes Only 
information consents in writing to such disclosure. Nor shall anything herein prevent^ 
any counsel of the parties from utilizing Confidential information or Attorneys' Eyes f 
Only information in the deposition of any person who is reasonably alleged to be the u 
author, source or recipient of the Confidential information or Attorneys' Eyes Only 
information, irrespective of the Designating Entity that produced such information. 

18. Nothing in this Order shall bar or otherwise restrict any attorney from 
rendering advice to his/her client with respect to this litigation and, in die course 
thereof, referring to or relying generally upon his examination of documents or 
information designated as Confidential information or Attorneys' Eyes Only 
information provided, however, that in rendering such advice and in otherwise 
communicating with his clients, the attorney shall not disclose the content or the 
source of such information or documents contrary to the terms of this Order. 

19. If a Designating Entity, through inadvertence, produces any information 
designated as Confidential or Attorneys' Eyes Only information without labeling or 
marking or otherwise designating it as such in accordance with the provisions of this 
Protective Order, the Designating Entity may give written notice to the Receiving 
Entity that the document or thing produced is deemed Confidential or Attorneys' Eyes 
Only information and should be treated as such in accordance with the provisions of 
this Protective Order. The Receiving Entity shall treat such documents and things as 
Confidential or Attorneys' Byes Only information from the date such notice is 
received. Disclosure, prior to the receipt of such notice, of such information 
designated as Confidential or Attorneys' Eyes Only mforraation to persons not 
authorized to receive such information shall not be deemed a violation of this 
Protective Order. 

20. A Receiving Entity shall not be obligated to challenge the propriety of 
Confidential or Attorneys' Eyes Only information designation at the time made, and 
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1 II failure to do so shall not preclude a subsequent challenge thereto. In the event that any 

2 party to this litigation disagrees at any stage of these proceedings with such 

3 designation, such party shall provide to the Designating Entity written notice of its | 

4 disagreement with the designation. The parties shall first try to dispose of such dispu| 

5 in good faith on an informal basis. If the dispute cannot be resolved, the party » 

6 challenging the designation may request appropriate relief from the Court, but in any 

7 event, such relief from the Court shall not be requested before ten (10) business days 

8 after the Designating Entity is served with the required notice of disagreement. The 

9 Designating Entity shall have the burden of establishing the applicability of the 

10 confidentiality designation to the particular document or information at issue, except 

11 theReceivmgEntityshallhavem^^^ 

12 is subject to one of the exceptions set forth in Paragraph 10. 

13 21. A Receiving Entity must give the Designating Entity at least ten (10) 

14 busmessdayswrittennoticebeforedi^ 

15 Attorneys' Eyes Only information to an independent experts or consultant Atthat 

16 time, the Receiving Entity shall also provide the name and business address of that 

17 expert or consultant, a current c.v. for that expert or consultant, a listing of the 

18 employment of that expert or consultant, all consulting and expert relationships either 

19 insupportoforadversetoanypartytotWscase^ 

20 affiliates), and all consulting and expert relationships over the past four years in the 

21 field of intravenous therapy products (mcludmg needleless medi<^ connectors). 

22 Should a Designating Entity have an objection to a Receiving Entity's disclosure of 

23 Confidential or Attorney's Eyes Only information to the designated expert or 

24 consultant, the objectmg party shall serve written notice of its objection upon me p 

25 whodesignatedmeexpertwithmten(10)busmessdaysofdwignation. Ifapartyso 

26 objects, the parties shall confer and attempt to resolve the dispute. In the event the 

27 parties are unable to resolve the objection on an informal basis, the Designating Entity 

28 may request, and will have the burden to establish entitlement to, appropriate relief 
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1 from the Court. In any event, such relief from the Court shall be requested within 

2 twenty (20) business days after the Designating Entity is served with the required 

3 notice of objection. No disclosure of Confidential or Attorney's Eyes Only 

4 information may be made to a consulting or testifying expert or consultant until either | 

5 (1) the expiration often (1 0) business days after designation of the expert's identity, as" 

6 set forth above, without objection, or (2) the resolution of a pending motion adverse to 

7 the party seeking to prevent disclosure. Each party may retain not more than six (6) 

8 independent experts or consultants as set forth in paragraph 4(b) hereinabove. Nothing 

9 herein shall prevent the parties from agreeing to the designation of alternate or 

1 0 additional technical advisers if the Receiving Entity reasonably believes it necessary in 

1 1 the preparation for litigation of this matter-to make such additional disclosures. 

12 22. Confidential or Attorneys' Eyes Only information shall not be copied or 

13 otherwise reproduced by a Receiving Entity, except for transmission to qualified 

14 recipients, without the written permission of the Designating Entity, or, in the 

1 5. alternative, by further Court Order. Nothing herein shall, however, restrict a qualified 

16 recipient from making working copies, abstracts, digests and analyses of Confidential 

17 or Attorneys' Eyes Only information for use in connection with this litigation and such 

18 working copies, abstracts, digests and analyses shall be deemed Confidential or 

19 Attoraeys'EyesC^lyinformationundermetermsofthisOrder. Further, nothing 

20 herein shall restrict a qualified recipient from converting or translating Confidential or 

21 Attorneys' Eyes Only information into machine readable form for incorporation into a 

22 data retrieval system used in connection with these actions, provided that access to 

23 Confidential or Attorneys' Eyes Only information, in whatever form stored or 

24 reproduced, shall be limited to qualified recipients. 

25 23. This Order shall be without prejudice to the right of any party to oppose 

26 production of any information for lack of timeliness or relevance or any other ground 

27 other than the presence of Confidential or Attorneys' Eyes Only information. 

28 24. Any of the notice requirements herein may be waived, in whole or in part, 
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but only by a writing signed by the attorney of record for the party against whom such 
waiver is asserted will be effective. 

25. In the event a party having possession, custody or control of any 
Confidential information or Attorneys' Eyes Only information of the other party 
receives a subpoena, request or other process or order to produce such information in 0 
another, unrelated legal proceeding, from a non-party to this action, such party shall 
immediately (a) notify counsel for the Designating Entity of the subpoena, request or 
otherprocess or order, (b) furnish counsel for the Designating Entity with a copy of 
said subpoena, request or other process or order in sufficient time within which the 
Designating Entity may take the necessary steps to quash or otherwise object to the 
subpoena or request, and (c) cooperate with respect to all reasonable procedures sought 
to be pursued by the Designating Entity whose interests may be affected. The 
Designating Entity asserting the Confidential or Attorneys' Eyes Only designation 
shall have the burden of defending against such subpoena, request or other process or 
order. The party receiving the subpoena, request or other process or order shall be 
entitled to comply with it except to the extent the Designating Entity asserting the 
Confidential or Attorneys' Eyes Only designation has promptly notified the party 
receiving the subpoena, request, other process or order of its intent to take immediate 
legal action to quash the subpoena or respond to the request, in which case the party 
shall not produce such documents while such legal action is pending or the 
Designating Entity is successful in obtaining an order modifying or quashing the 
subpoena, request or other process or order. 

26. In the event that a party seeks discovery from a non-party to this action, 
either the non-party or the parties may invoke the terms of this Protective Order with 
respectto any Confidential or Attorneys' Eyes Only information provided to the 
parties by toe non-party by so advising all parties to this action in writing. Any such 
non-party shall have standing to appear in this action in order to file motions and 
oppose motions, as necessary, to protect such non-party's rights m its designated 
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1 materials. 

2 I 27. An initial inspection of documents (including physical objects) shall not 

3 constitute a waiver of the attorney-client privilege, work product immunity, common 

4 interest privilege, or any other privilege or protection afforded by law ('Trivilege") 

5 with respect to any document so inspected. Inadvertently furnishing copies to the j 

6 Receiving Entity also shall not constitute a waiver of Privilege with respect to any 

7 document or physical object so furnished, if within ten (10) business days after 

8 learning of an inadvertent production, the Designating Entity designates any such 

9 documents as within one or more of the Privileges and requests return of any such 

10 documents to the Designating Entity. Upon a reasonable request by the Receiving 

11 Entity as to whether a document was inadvertently produced, the Designating Entity 

12 shaUhaveten(10)businessdaystorespond. The Designating Entity's response shall: 

13 (I) state whether the document was or was not inadvertently produced, (2) if 

14 applicable, designate me document as within one or more ofthePrivUeges, and (3) 

15 state whether return of the document is requested. Upon request by the Designating 

16 Entity for retom of any such document 

17 Privileges, the Receiving Entity shall immediately return to the Designating Entity all 

18 originals and copies of such document^). Nothing herein shall prevent the Receiving 

19 I Entity from challenging the propriety ofthePrivUege designation by submitting a 

written challenge to the Court 

28. This Protective Order governs only discovery. At trial, the parties may 

redesignate or redact confidential information. 

29. Within 60 days of the conclusion of this action, including any appeals, the 

24 II .originals of all produced documents or produced things designated as containing 

25 Confidential information or Attorneys' Eyes Only information and remaining subject 

26 to this Protective Order, and all photocopies thereof, shall, upon request, be returned to 

27 the Designating Entity or destroyed (at the option of the party in custody of the 

28 documents mque^ 
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produced documents or produced things (or photocopies thereof) that were admitted 
into evidence at trial. The outside counsel for each party shall also be entitled to retain 
all pleadings, motion papers, discovery responses, deposition transcripts, legal 
memoranda, correspondence, and any related exhibits. Nothing herein shall prevent 
each party's counsel from retaining its woric product. 

30. This Order is entered without prejudice to the right of any party to apply 
to the Court at any time for additional protection, or to relax or rescind the restrictions 
of this Order, when convenience or necessity requires. ' 

31. The obligations of this Order shall survive the termination of the action 
and continue to bind the parties. ^ 

By: ^,J,L By: >)YfM^^ 

ZrZ^L- Date: 2. I OS 

Donald L. Morrow, SBN 66922 o MtfkP. Wme',SBN 189897 

695Town Center Drive, 17th Floor 18191 Von Karman Avenue, Suite 400 

Costa Mesa, CA 92626 ^ e d Cdlf K^ 2 < 6 t l L« 
Telephone: (714) 668-6200 Telephone: (949) 851-0633 

Facsimile: (714)979-1921 Facsimile: (9 

John M. Beiiassi,SBNOT4137 
Stephen K. Komusky.SBN 135532 
S. Christian Piatt, SBN 199318 



(949)851-9348 



Timothy J. Malloy, Pro Hac Vice 
David D. Headriclc, Pro Hac Vice 
5. umsuan nan, *»*«o Higiq C. Pimentel, Pro Hoc Vice 

JoseohM Warren, SBN 222870 Dennis H. Jaskovdk, Pro Hoc Vice 
pffljASWsTJANOFSKY& McANDREWS, HElD & MALLOY, 
WAL&RLLP LTD 



3579 Valley Centre Drive, 
San Diego, CA 92130 



500 West Madison Street, 34th Floor 
Chicago, Illinois 60661 



Telephone: (312) 775-8000 
Facsimile: (312)775-8100 



Telephone: (858)720-2500 
Facsimile: (858)720-2555 

, _ , Attorneys for Defendant and Counter- 
Attorneys Tor G"Sp- ffitS ALAWS MEDICAL 
Defendant, ICU MEDICAL, INC. SYSTEMS, INC. 

PURSUANT TO STIPULATION, IT IS SO ORDERED, 

Dated: <*^4^ , 2005 




HON. VICTOR B. RBNTol 
UNITED STATES MAGISTRATE JUDGE 



SACV044W89AHS(VBXx) 
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EXHIBIT A 

UNITED STATES DISTRICT COURT 
CWTRAL DISTRICT OF CALIFORNIA 
SOUTHERN DIVISION 



ICU MEDICAL, INC., a Delaware 
corporation, 



Plaintiff, 



v. 



ALARIS MEDICAL SYSTEMS, INC., 
a Delaware corporation, 

Defendant. 



ALARIS MEDICAL SYSTEMS; INC., 
a Delaware corporation, 



Counter-Plaintiff, 



v. 



ICU MEDICAL, INC., a Delaware 
corporation, 

Counter-Defendant. 



o 
UJ 

Z 
< 

u 



CASE NO. SA CV 040689 AHS (VBKx) 

UNDERTAKING CONCERNING 
DESIGNATED MATERIAL 



I,. 



of the United States that: 

1. My address is 

2. My present employer is . 



_, declare under the penalty of perjury under the laws 



3. My present occupation or job description is . 



4. I have received and carefully read a copy of the Protective Order entered 
in the above-captioned litigation, and I understand its terms and conditions. 

5. I agree to be bound by and to comply with all the terms of the Protective 
Order, and by such other orders as the Court may issue regarding the confidential 
treatment to be accorded documents and other materials in this litigation. 

6. Specifically, I agree to hold in confidence and not to disclose to any 

SA CV 044689 AHS (VBKx) -1- ^ ERT ^1^^™ 
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Signature 



1 person not similarly bound by the Protective Order any Confidential information or (if 

2 applicable) Attorneys' Eyes Only information disclosed to me in the course of this 

3 litigation. 0 

4 7. I agree to return all documents containing Confidential information or (if § 

5 applicable) Attorneys' Eyes Only information to outside counsel by whom 1 have been£ 

6 retained at the conclusion of this litigation. 

7 8. I acknowledge that the Court may sanction me in the event that I violate 

8 the provisions of the Protective Order, and I hereby agree to submit to the jurisdiction 

9 of this Court for said purpose. 
10 

11 Dated: 
12 
13 
14 
15 
16 
17 
18 
19 
20 
2! 
22 
23 
24 
25 
26 
27 
28 
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Mart P. Wine, SBN 189897 
Christopher Bright SBN 206273 
McDEBMOTT WILL & EMERY LLP 
] 8191 Von Kannan Avenue, Suite 400 
Irvine, California 92612 
Telephone: (949) 851-0633 
Facsimile: (949)851-9348 

Timothy J. Malloy, Pro Hac Vice 
David 0. HeadncOro Hac Vice 
Scott P. McBridcJPro Hac Vice 
« McANDREWS, HELD & MALLOY, LTD, 
7 I 500 West Madison Street, 34th Floor 
Chicago, Illinois 60661 
Telepnone: 012) 775-8000 
Facsimile: (312)775-8100 

Attorneys for Defendant 
ALARIS MEDICAL SYSTEMS, INC 

James Pooler, SBN 058041 
Kimberly N. Van Voorhis. SBN 197486 
Marc David Petera, SBN 211725 
MILB ANK. TWEED, HADLEY & McCLOY 
Five Palo Alto Square, V Floor 
3000 EI Camino Real 
Palo Alto, CA, 94306-2109 
Telephone: (650) 739-7000 
Facsimile: (650) 739-71000 

Attorneys for Plaintiff ICU MEDICAL, INC 





NOTE CHANGES MADE BY THE COURT. 



VIA MX 



m 
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22 
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UNITED STATES DISTRICT COURT 
CENTRAL DISTRICT OP CALIFORNIA 
SOUTHERN DIVISION 



^ * IC1 T MEDICAL, INC., 



a Ejelaware corporation, 
Plaintiff, 



ALARIS MEDICAL SYSTEMS, INC., 
a ~ 



Defendant. 



AND RELATED COUNTERCLAIMS 



CASE NO. SA CV 040689 AHS (VBKx) 



JOINT STIPULATION AND 



[PROPOSED] ORDER TO MODD7Y 
THE OCTOBER 4, 2004 
SCHEDULING ORDER 



Judge: Hon. Ahcemarie H. Stotler 



Brscov? 



72005 




Pretrial 
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HOV 3 2005 1 :47PM A I A WAl IKl/lCC WWN4M0 

I 



^ NO. 2810 P 3* 



1 Pursuant to Central District Local Rule 7-1, Plaintiff and Counter-defendant 

2 ICU Medicaid Inc, and Defendant and Counter-plaintiff ALARIS Medical Systems, 

3 Inc, (together the "Parties") submit this joint stipulation relating to the Scheduling 
A Order dated October 4, 2004. 

5 WHEREAS, ICU brought this action related to four patents relating to 

6 medical connectors and is presently asserting a total of 39 claims from these four 

7 patents against ALARIS's SmartSite® and SmartSite® Plus medical connectors; 

8 WHEREAS, this case is currently set for trial on May 23, 2006, with a final 

9 pretrial conference scheduled for April 24, 2006; 

10 1 WHEREAS, the fact discovery cutoff is currently set for November 4, 2005; 

1 1 j WHEREAS, the Counterclaimant/Plaintiff s Expert Disclosure is currently 

12 set for November 11, 2005, the Respondent/Defendant's Expert Disclosure is 

13 currently set for December 16, 2005, Counterclaimant/Plaintiff s Rebuttal Report 

1 4 is currently set for January 20, 2006, and the Designation of Experts Cut-Off is 

15 February 10,2005; 

j 6 WHEREAS, the Court granted ICU's request to add three United States 

17 Patents (for a total of four asserted) to this case after the entry, on October 4, 2004, 

18 of (he case management schedule the parties have been operating under in (his 

19 case; 

WHEREAS, this is the parties' first request for modification of the present 
schedule; 

WHEREAS, the parties negotiated the terms of and conducted a day long 
mediation with principals ftora each party in April 2005, which did not result in 
settlement; 

WHEREAS, the parties have been diligently conducting discovery in this 
case, including: 



20 
21 
22 
23 
24 
25 
26 
27 

28 I ?AliWOI3OT 



n - STIPULATION AND [PROPOSED] ORDER 
TO MODIFY THE OCT. 4, 2004 
SCHEDULING OJRDER 
Case Nor SA CV 010689 AHS (VBKx) 



121 



EXHIBIT 10 
Page 2 of 7 



NOV. 3 1005 1:47PM 



A 4A Jit SERVICE 6506974640 



• HO. 2810 P. 4 





i 

i 


• the Dailies have voluntarily adoDted a modified version of the 


i 


2 


Northern District of California's Patent Local Rules (''Modified Patent 






3 


Local Rules") to help guide discovery timelines and disclosure of each 






4 


party's contentions in this patent case, and have served their 






5 


disclosures pursuant to this agreement, amounting to hundreds of 






6 


pages of disclosure by the parties— all of which the parties hope will 




7 


ultimately streamline these issues for the Court; 




1 » 


» ALARIS has served and ICU has responded to approximately one 




9 


hundred and nine (109) document requests and fifteen (15) 1 




10 


interrogatories; 




11 


♦ ICU has served and ALARIS has responded to approximately one 




•2 


hundred and forty-two (142) document requests, one hundred and 






13 

l 

14 
15 


ninety-two (192) requests for admission and twenty-two (22) 






interrogatories; 

• ALARIS has produced to ICU about 1 55,049 pages of documents; 






16 


• ICU has produced to ALARIS about 91,692 pages of documents; 






17 


• ICU has served a 753 entry privilege log on ALARIS; 






18 


• ALARIS has served a 222 entry privilege log on ICU; 






19 


• ALARIS has served on ICU its initial deposition notices on August 26 






20 


and September 8; and 






21 


• ICU has served on ALARIS its initial deposition notices on 






22 


September 16 and September 22, 2O05. 






23 


WHEREAS, the parties have initiated a significant amount of discovery well 






24 


in advance of the discovery cutoff, but the parties believe, despite the parties' 






25 


diligent efforts, that they will be unable to complete tinder the present schedule the 






26 
27 
28 


served written and noticed deposition discovery; 
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I 



1 


Wiic&EAo, iu»u wisnes 10 pursue aiscovery rciaiea 10 its aiscniaiiucanon 




2 


rnnfwic and AT ARTS nViiprtc tn cupTi rficrvivprv* 




i 3 


WfTERKAS AT. ARTS wishps tn nrnrrpd with rfismvPTV nn thp mpritc af tKic 




1 

1 4 


rtnpp am/4 TfTT rtKipnt'C tA ciinfi dicrvwprv ntitil ifc Hicnt lalifipafinn prtnromc nra 
CaSC, oJlu JlvU UDJCuli IV v>UWll UiSCQYCiy lullll ItS UlaqUaUuwaUVJiI lUiJCCIJUS ale 




5 








i 


WHEREAS ICU is hooeful that the modification of the dates currently 






scheduled as set forth below, will orovidc the ODDortunitv to work with ALARIS 




8 


tn rpsnlve its disaualification concerns while minirnizinc the burden on the Court. 




' 9 


and rnmnlpte flip nartiefi' already served and noticed discoverv although it cannot 




10 


oe ccrcain. wai auQinooai nine wiji uoi oe uete&adry, 




II 


WWTFRPA^ AT ART*? HpKpvpq that a modest modification of the dates 




12 


nirrpntlv <chpdiiled a«s set forth helow will allow the Darties an ODDortunitv to 




13 


cnmnlete alreadv served written <3iscoverv and noticed deposition discovery. 




14 






15 


///// 

///// 






16 


///// 

1//// 






17 


///// 

#//»/ 






18 


///// 






19 


///// 






20 


inn 

ilfft 






21 


inn 






22 


inn 






23 


urn 






24 


urn 






25 


Hill 






26 


Hill 




27 






28 
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IT IS HEREBY STIPULATED by and between the Parties, and through 
their respective attorneys of record, that good cause exists to modify the deadlines 
set forth in the October 4, 2004, Scheduling Order to die dates indicated below. 



EVENT 


DAT 


E MOVED 


FROM 


TO 


Fact Discovery Cut-Off 


11-4-2005 


3-17-2006 


Counterclairaant/Plaintififs 
Expert Disclosure 


I M 1-2005 


3-24-2006 

i 


Respondent/Defendant's 
Expert Disclosure 


12-16-2005 


4-28-2006 


Counterclaimant/PlaintifFs 
Rebuttal Report 


1,20-2006 


6-2-2006 


Designation of Experts 
Cut-Off 


2-10-2006 


6-16-2006 . 


Summary Judgment Cut- 
Off (filing deadline) 


2-15-2006 


6-23-2006 


Final Pretrial Conference 


4-24-2006 


Oa-tf about Monday, 8»2l-- 
-2096 at 2:00 p.nvor other 
dateseHyfte Ouurt 


Jury Trial 


5-23-2006 


On or about Ttioadoy, 9 26 
2006 at 2i00 p.uw, ui utlicr 
date act by tho Court 



Dated; November 2005 
McANDRBWSL HELD & 
MALLOY, Lm 



Dated; November^ 2005 
MDLBANKj TWEEft HAD LEY * 
MCCLOYLLP 



By:. 



Timothy i. Malloy 
David 0. Headrick 
ScottP.McBride 
500 West Madison SL 34th Fir. 



By:_ 




Chicago, Illinois 6066\ 
Telephone: (3 1 2) 775-8Guu 
Facsimile; (312)775-8100 



James Pooley 
Kimberly N. Van Voortos 
Man? David Peters . . 
Five Palo Alto Square, T Floor 
Real 



Attorneys for Defendant, 
ALAR1S MEDICAL 
SYSTEMS, INC. 



3000 El Candno Real 
Palo Alto, CA, 94306-2109 
Telephone; (6$0) 739-7000 
Fac^nule: (650)739^1000 
Attorneys for Plaintiff 
ICUMTOICAL,ING 
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XT IS HEREBY STIPULATED by and between Hie Parties, end through 
their respective attorneys of record, that good cause exists to modify the deadlines 
set forth in the October 4, 2004, Scheduling Order to the dates indicated below. 



EVENT 


DATE MOVED 


FROM 


TO 


Fact Discovery Cut-Off 


11-44005 


3-17-2006 


Counlcrclainjant/PlafatifPs 
Expert Disclosure 


1M 1-2005 


3-24-2006 


Respondent/Defendant's 
Expert Disclosure 


12-16-2005 


4-28-2006 


Cowitcrc]aiiriaDt/Plamtif6 
Rebuttal Report 


1-20-2006 


6-2-2006 


Designation of Experts 
Cut-Off 


2-10-2006 


6-16-2006 


Summary Judgment Cut- 
, Off (filing deadline) 


2-15-2006 


6-23-2006 


Final Pretrial Conference 


4-24-Z006 


On or about Monday, 8-21- 
2006 at 2:00 p,m„ or other 
date set by {be Com 


Jury Trial 


5-23-2006 


On or about Tuesday 9-26- 
2006 at 2:00 p.tiu, or other 
data set by the Court 



Dated: November 5, 2005 
McANBREWS, HELD & 
MALLOY.LTD. 



Dated; Novembe* jL 2005 
MILBANKj TWEED, HAD LEY & 
MCCLOYLLP 



_.Hea<L 

Scott P.McBride 




34th Fir. 



SYSTEMS, ma 



KioiberlyN/VanVogrWs 
Marc David Peters 
Five Peuo Alto Square, 7 Floor 

Telephone: (650) v 
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Puisuant (o stipulation, and for good cause appearing therefor, this Court 
modifies the Case Management Schedule as set forth here: 



EVENT 


DATE MOVED 


FROM 


TO 


Fact Discovery Cut-Off 


11-4-2005 


3-17-2006 


Counterdaimant/PlaintifFs 
Expert Disclosure 


I M 1-2005 


3-24-2006 


Respondent/Defendant's 
Expert Disclosure 


12-16-2005 


4-28-2006 


Counterclaimant/Plauitiffs 
Rebuttal Report 


1-20-2006 


6-2-2006 


Designation of Experts 
Cut-Off 


2-10-2006 


6-16-2006 


Summary Judgment Cut- 
Off (filing deadline) 


2-15-2006 


6-23-2006 


Final Pretrial Conference 


4-24-2006 


/On or about MondayJ^a* 
2006 at 2^pdn^oroAer 
datwrSfbytho Court 


Jury Trial 


5-23-2006 


■On or about Tuesdayjjs26- 
2006 at 2^ftpatCOTOther 
. datctotby the Court- 



IT IS SO ORDERED, 

Dated: ACihtkf ? ;2005 



By: 



StoUer 



pajjmoimi 
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PROOF OF SERVICE 



I declare that I am over the age of eighteen (18) years and not a party to this action. My 
business address is 2049 Century Park East, 34th Floor, Los Angeles, California 90067 and I am 
employed in the office of a member of the bar of this Court at whose direction this service was 
made. 



On MARCH 7, 2006, 1 served the following document(s) described as: DECLARATION 
OF DAVID D. HEADRICK IN SUPPORT OF AND IN OPPOSITION TO DEFENDANT 
ALARIS MEDICAL SYSTEMS, INC.'S MOTION TO COMPEL ICU'S RESPONSE TO 
ALARIS'S REQUESTS FOR PRODUCTION NOS. 9, 10, 11, 23, 27, 38, 39 



□ 



□ 

□ 
□ 



BY MAIL as follows: I am readily familiar with the firm's practice of collection and 
processing of correspondence for mailing with the United States Postal Service. Under 
that practice the correspondence was deposited with the United States Postal Service on 
the same day this declaration was executed in the ordinary course of business. Under that 
practice the envelope(s) was (were) sealed, and with postage thereon fully prepaid, 
placed for collection and mailing on this date in the United States Mail at Los Angeles, 
California addressed as set forth below. 

BY PERSONAL SERVICE as follows: I caused such envelope(s) to be delivered by 
hand to the addressee(s) at the address set forth below by First Legal Support Messenger 
Service. 

BY FEDERAL EXPRESS as follows: I placed the document(s) listed above with fees 
thereon fully prepaid for deposit with Federal Express (next business day delivery), this 
same day following ordinary business practices to the address(es) set forth below. 

BY FACSIMILE TRANSMISSION as follows: I caused the above-referenced 
document(s) to be transmitted by facsimile to its intended recipient(s) at the following 
facsimile number(s) before 5:00 p.m. 



I declare under penalty of perjury that the foregoing is true and correct and that this 
declaration was executed on MARCH 7, 2006, at Los Angeles, California. 



FEDERAL: I declare that I am employed in the office of a member of the bar of this 
court at whose direction service was made. 



PLEASE SEE ATTACHED SERVICE LIST _ 
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SERVICE LIST 



James Pooley, Esq. 
POOLEY & OLIVER, LLP 
Five Palo Alto Square, 7th Floor 
3000 El Camino Real 
Palo Alto, CA 94306 
T: 650-739-7000 
F: 650-739-7100 
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